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Terms of reference

1. That a select committee be established to inquire into and report on the coronial jurisdiction in
New South Wales, and in particular:

(a)  the law, practice and operation of the Coroner’s Court of NSW, including:

(i) the scope and limits of its jurisdiction,

(ii) the adequacy of its resources,

(iii) the timeliness of its decisions,

(iv) the outcomes of recommendations made, including the mechanisms for oversighting
whether recommendations are implemented,

(v) the ability of the court to respond to the needs of culturally and linguistically diverse
and First Nations families and communities,

(vi) the operational arrangements in support of the Coroner’s Court with the NSW
Police Force and the Ministry of Health,

(b) whether, having regard to coronial law, practice and operation in other Australian and
relevant overseas jurisdictions, any changes to the coronial jurisdiction in New South Wales
are desirable or necessary,

(c) the most appropriate institutional arrangements for the coronial jurisdiction in New South
Wales, including whether it should be a standalone court, an autonomous division of the
Local Court, or some other arrangement, and

(d) any other related matter.

2. That the committee report by 29 April 2022.!

1 The original reporting date was end of December 2021 (Minutes, NSW Legislative Council, 6 May
2021, pp 2135-2136). The reporting date was later extended to 29 April 2022 (Minutes, NSW
Legislative Council, 13 October 2021, p 2455).
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Chair’s foreword

This inquiry was long overdue and concerns a part of our system of justice that, in my view, has not had
the attention it should have had, given the importance of its work.

The inquiry was established to carry forward the important work undertaken by the select committee on
the high level of First Nations people in custody and oversight and review of deaths in custody during
2019 and 2020. Evidence in that previous inquiry showed that the coronial jurisdiction had not been
thoroughly examined since 1975. Given the many issues of concern identified in that earlier inquiry, it
was clear that a root and branch review of the jurisdiction was necessary, focusing on the legislation,
framework and operations of the Coroners Court of New South Wales, including its structure, the
adequacy of its resources, the timeliness of its decisions and its support to bereaved persons and families.
I note that the statutory review of the existing Coroners Act 2009 (NSW) was due in 2014 and has been
ongoing for some years now.

On behalf of the committee, I acknowledge that the Coroners Court of NSW and all those who work in
the jurisdiction deliver a high quality service to the community. In meeting with the NSW State Coroner,
Deputy State Coroners and the numerous staff across the various agencies and teams at the Court, the
passion and sense of vocation shared by all was highly visible and admirable. However, despite everyone's
best efforts, evidence given to this inquiry shows that the Court is experiencing very heavy workloads
for coroners as well as for forensic and other staff, and lacks sufficient resources to undertake the
important work before it. This has led to delays in finalising matters, further grief for bereaved persons
and families and a significant and growing backlog of cases. There are workforce constraints across the
system and the current structure of the court is out of date; it does not recognise and support the
specialist nature of the jurisdiction and the unique role it plays in our system of justice.

The conclusions and recommendations in this report are intended to provide a roadmap to ensure that
New South Wales has a modern, specialist and better resourced coronial jurisdiction which has at
its centre the object of preventing future loss of life, while enhancing the therapeutic and restorative
aspects of the jurisdiction. Key to this roadmap is rethinking the structure of the Coroners Court of
NSW to harness specialisation and timely decision-making. To this end, the committee recommends
the Coroners Court of NSW be restructured as an autonomous and specialist court associated with the
Local Coutt, similar to the institutional arrangements for the Children's Court of NSW.

The committee has also tried to reimagine the way in which coroners discharge their duties, particularly
in relation to preventing future loss of life, and how recommendations from inquests can better
contribute to system wide changes. A key recommendation is the establishment of a specialist preventive
death review unit, similar to the Coroners Prevention Unit in Victoria, to undertake specialised collection,
analysis and review of research and data. The establishment of such a unit, dedicated to in-depth
qualitative analysis of a much broader range of reported deaths, would better support coroners in fulfilling
their important death prevention function. Together with specific and improved training for coroners,
these changes would enhance the quality of coronial services and improve the jurisdiction's specialist

skills and focus.

Regardless of whether these reforms are implemented, the evidence to this inquiry clearly establishes the
need to better fund and resource the jurisdiction and the people and agencies working in it to address
lengthy and the growing backlog of cases and meet the challenges facing the system going forward.
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Other recommendations in this report include measures to strengthen the accountability and oversight
of responses to coroners' recommendations, which is a particular weakness in the existing system, and to
require responses by both government and non-government bodies, and proposed amendments to the
Court's powers and scope, particularly in relation to findings, inquests and evidence. A number of our
recommendations also relate to the need to provide more timely information and improved support to
bereaved persons and families when engaging with the coronial system.

The committee also received evidence of the significant decline in coronial hearings into workplace
deaths over the last two decades, meaning that there is often only limited fact-finding and a limited review
of systemic causes of workplace fatalities and related issues, especially when a defendant pleads guilty
and/or matters proceed by way of agreed statement of fact. Recommendations are made in the report
that address this and other issues raised by unions and other inquiry participants in relation to deaths in
the workplace.

The committee thanks all those who participated in this inquiry, through both submissions and oral
evidence. I give particular thanks to the Chief Magistrate of the Local Court and the State Coroner and
staff at the Court, who have all helped to shape this report.

I also wish to make particular mention to the families who have experienced the coronial jurisdiction first
hand and who shared with the committee their views on how the coronial system can be improved.
I acknowledge the painful and traumatic experience families have endured and again thank them for
having the courage and resilience to share their stories.

Finally, I thank all my committee colleagues for their participation in this important inquiry and for
working collaboratively to find a way forward on these issues, including those like the Hon Natalie Ward
MLC who had to leave before the committee concluded its work. In this regard, and at the particular
request of the committee, I extend my particular thanks to former Deputy Chair, Mr David Shoebridge
MILC, and former committee member the Hon Trevor Khan MLC (now a magistrate of the Local Court),
who have now both resigned from the Legislative Council, for their contributions to the inquiry.

I also thank the secretariat for their usual diligent and outstanding professional assistance.

Although there was a difference of opinion amongst committee members on one issue, the balance of
this report was agreed to unanimously by members drawn from across the political spectrum. I believe
this provides a strong foundation for the implementation of the report's recommendations.

I hope this report provides a roadmap for the NSW Government to deliver better outcomes for bereaved
persons and families and broader public safety through the coronial system.

I commend the report to the House.

Hon Adam Searle MLC
Committee Chair
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Recommendations

Recommendation 1 17
That the NSW Government finalise and publish the statutory review of the Coroners Act 2009
(NSW) by the end of 2022.

Recommendation 2 42
That the NSW Department of Communities and Justice undertake a review into the collection,
management and reporting of data in relation to coronial cases, with a view to identifying system
improvements that would enable greater monitoring of the coronial jurisdiction's performance.

Recommendation 3 42
That the NSW Government allocate additional resources to the Coroners Court of New South
Wales, including adequate funding and staffing, to ensure it can address current caseload pressures,
delays and backlogs.

Recommendation 4 66
That the NSW Government restructure the Coroners Court of New South Wales to be an
autonomous and specialist court within the Local Court framework, similar to the Children's Court
of New South Wales, with these key features:

° the appointment of additional dedicated coroners to undertake all coronial work,
including at least one full time coroner to each region, such that regional magistrates
should no longer be required to perform any coronial duties

° all specialist coroners still to be appointed also as Local Court magistrates, following
consultation with both the State Coroner and the Chief Magistrate, but appointed
solely to the coronial jurisdiction without limited term

. the requirement for the office of the State Coroner to be a Judge of the District
Court, with the authority to select and appoint coroners who are drawn from the
Local Court, in consultation with the Chief Magistrate

. any transfers from the Coroners Court of New South Wales to the magistracy to
occur only with the agreement of both the State Coroner and the Chief Magistrate
. the State Coroner to be a member of the Judicial Commission of New South Wales.
Recommendation 5 67

That the NSW Government ensure the Judicial Commission of New South Wales is sufficiently
funded to design, develop and deliver a bespoke and comprehensive training and professional
development program for coroners, with input from the current State and Deputy State Coroners
and former coroners.

Recommendation 6 68
That the NSW Government provide in-house legal officers and registrars to each coroner or
alternatively establish a pool of legal officers and registrars to assist all coroners.

Recommendation 7 68
That the NSW Government provide a greater level of case management, family liaison and
administrative support for coroners, particularly for the triaging and management of natural cause
deaths reported to the Coroners Court of New South Wales.
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Recommendation 8 69
That the NSW Police Force improve its training of police officers on coronial processes, including:

. regular, comprehensive and specialist training for investigative police

o specific training for officers in the preparation of high quality and timely coronial
briefs of evidence.

Recommendation 9 69
That the NSW Government, to attract, recruit and retain more forensic pathologists:

. work with relevant professional bodies and educational institutions, including
universities, to ensure there are sufficient opportunities for the training and
qualification of forensic pathologists

° enhance financial and professional incentives for forensic pathologists in New South
Wales.
Recommendation 10 99

That the NSW Government review and propose amendments to the objects of the Coroners Act
2009 (NSW) to ensure that they reflect the key functions of modern coronial practice, including
the therapeutic and restorative aspects of the jurisdiction and an express reference to the object of
preventing future deaths.

Recommendation 11 100
That the NSW Government propose amendments to the Coroners Act 2009 (NSW) to introduce a
power for coroners to make findings without inquest.

Recommendation 12 100
That the NSW Government propose amendments to the Coroners Act 2009 (NSW) to require
coroners to examine whether systemic issues played a role leading to any death, including:

. an explicit power to make such recommendations as the coroner considers necessary
or desirable, including in relation to any systemic issues connected with a death,
suspected death, fire or explosion

. a requirement to consider and report on whether the implementation of any
recommendation of the Roya/ Commission into Aboriginal Deaths in Custody report could
have reduced the risk of death in all cases where a person died in custody.

Recommendation 13 101
That the NSW Government propose amendments to the Coroners Act 2009 INSW) to improve the
accountability of responses to recommendations, including:

. a requirement that government and non-government entities must respond in writing
within six months of receiving coroners' recommendations, noting the action being
taken to implement the recommendations, or if no action is taken the reasons why

. a requirement that responses to recommendations, and any failure to respond to
recommendations, be tabled in the Parliament of New South Wales

. granting the State Coroner the power to report to the Parliament of New South
Wales on any relevant matters or issues, including but not limited to the progress and
implementation of recommendations and matters of concern

o a power for the Coroners Court of New South Wales to require a response or further
response from any agency or body to which a recommendation is directed
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Recommendation 14 102
That the Coroners Court of New South Wales, in consultation with key stakeholders, enhance its
website to ensure coronial findings, recommendations and responses to recommendations are
published in an accessible manner.

Recommendation 15 102
That the Parliament of New South Wales widen the remit of the joint parliamentary committee on
the Law Enforcement Conduct Commission, the Ombudsman and Crime Commission so that it
regularly reviews the adequacy of responses to coronial recommendations.

Recommendation 16 103
That the NSW Government establish and fund a specialist preventive death review unit in the
Coroners Court of New South Wales which:

° is modelled on the goals and functions of the Coroners Prevention Unit in the
Coroners Court of Victoria

° expands on the processes of the NSW Domestic Violence Death Review Team to
undertake in-depth qualitative analysis of a broad range of reported deaths, including
but not limited to First Nations deaths, domestic violence deaths, suicide deaths and
drug-related deaths.

Recommendation 17 103
That the NSW Government ensure the membership of the Domestic Violence Death Review
Team is expanded to include more non-government service providers.

Recommendation 18 133
That the Coroners Court of New South Wales ensure that all of its practices and processes
appropriately balance on the needs and interests of families in the coronial system with other
considerations.

Recommendation 19 133
That the NSW Government develop and propose reform options, legislative or otherwise, to
ensure the provision of information and material to families in a timely manner, in order to support
their meaningful participation in investigations and inquests. Specifically, unless contrary orders are
sought, all materials provided to the Coroners Court of New South Wales should also be provided
to the family or families concerned within one month of the brief being returned to the Coroners
Court from the Crown Solicitor’s Office or Department of Communities and Justice Legal.

Recommendation 20 133
That the NSW Government implement options to enhance the access families have to social
support and counselling in the coronial system, with the aim of ensuring continuity in services and
flexibility to meet families' needs.

Recommendation 21 134
That the NSW Government allocate additional funding to Legal Aid NSW and Aboriginal Legal
Service: (NSW/ACT) in order for these services to provide greater legal assistance and
representation to families involved in coronial inquests.
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Recommendation 22 134
That the NSW Government implement a financial assistance scheme to cover the logistical costs
incurred by families participating in coronial inquests, including the costs of transport, meals and
accommodation.

Recommendation 23 135
That the NSW Government allocate funding to increase the First Nations workforce capacity at
the Coroners Court of New South Wales, including expansion of the Aboriginal Coronial
Information and Support Program Officer team, and the creation of other identified positions in
the registry and other support positions, including in NSW Health Pathology’s Forensic Medicine
Social Work service.

Recommendation 24 135
That the NSW Government ensure government departments provide ongoing cultural competency
training to all staff, especially those departments working in the coronial jurisdiction.

Recommendation 25 136
That the Coroners Court of New South Wales and the NSW Health Pathology’s Forensic Medicine
unit consult with culturally and linguistically diverse communities and First Nations communities
on the development of publicly available and clear guidelines that cover both the Court's practices
and how cultural and religious considerations are best accommodated.

Recommendation 26 136
That the NSW Government appoint significantly more qualified First Nations people to the
judiciary, including the appointment of First Nations persons as coroners and introduction of a
First Nations Commissioner to sit with coroners dealing with First Nations deaths.

Recommendation 27 153
That the NSW Government propose amendments to the Coroners Act 2009 INSW) to mandate that
a coronial inquest be held for workplace deaths, excluding deaths from natural causes.

Recommendation 28 154
That the NSW Government Coroners Court of New South Wales and SafeWork NSW establish a
framework for sharing information, expertise and outcomes of investigations and inquests,
including:

. the ability of the Coroners Court of NSW to engage, when appropriate, experts from
relevant regulatory bodies to assist in an investigation

. the timely provision of coronial findings and recommendations to SafeWork NSW

o similar information and evidence sharing requirements as that that exists between the
Coroners Court of NSW and the Office of the Director of Public Prosecutions.

Recommendation 29 154
That the NSW Government propose an amendment to the Coroners Act 2009 (NSW) to ensure
unions, employer bodies and other industry organisations be granted standing to appear at inquests.

Recommendation 30 154

That the NSW Government consider the appropriateness of amending section 78 of the Coroners
Aet 2009 (NSW) to change the threshold for referrals of matters to the Office of the Director of
Public Prosecutions to the 'prima facie' test.
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Recommendation 31 155
That the Coroners Court of New South Wales and the Office of the Director of Public
Prosecutions implement a protocol relating to referrals under section 78 of the Coroners Act 2009
(NSW) to minimise delays, ensure the timely provision of information to families and improve
record keeping.

Recommendation 32 155
That the NSW Government propose amendments to the Coroners Act 2009 (NSW) to introduce a
statutory timeframe with respect to referrals to the Office of the Director of Public Prosecutions.

Recommendation 33 155
That the State Coroner consider issuing a practice note relating to referrals to the Office of the
Director of Public Prosecutions, focusing on the need for timely decisions and information to be
provided to families.

Recommendation 34 155
That the Office of the Director of Public Prosecutions develop guidelines in relation to referrals
under section 78 of the Coroners Act 2009 (NSW) to minimise delay in deciding whether to
prosecute.

Recommendation 35 156
That the NSW Government propose amendments to the Coroners Act 2009 (NSW) to extend the
protection against self-incrimination in section 61 of the Coroners Act 2009 (NSW) to the giving of
written statements, for example, when provided prior to an inquest or in an investigation when no
inquest is held.
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Conduct of inquiry

The terms of reference for the inquiry was referred to the committee by the Legislative Council on 6 May
2021.

The committee received 66 submissions and four supplementary submissions. The committee also held
three public hearings at Parliament House on 29 September 2021, 30 November 2021 and 31 January
2022.

The committee also conducted site visits to the Forensic Medicine and Coroners Court Complex in
Lidcombe, Sydney on 14 December 2021, and to the Coroners Court of Victoria in Southbank,
Melbourne on 4 February 2022.

In addition, the committee held a virtual meeting with the Queensland State Coroner on 23 February
2022 and a virtual meeting with representatives from the Law Institute of Victoria on 25 February 2022.

Inquiry related documents are available on the committee’s website, including submissions, hearing
transcripts, tabled documents, correspondence and answers to questions on notice.
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Chapter1  The coronial jurisdiction in New South
Wales

This chapter provides some background and context to the committee's inquiry. It provides a brief
history of the coronial jurisdiction in New South Wales, an overview of current coronial processes, and
a summary of previous and ongoing reviews of the jurisdiction.

Background to the inquiry

1.1 On 17 June 2020, the NSW Legislative Council established the Select Committee on the high
level of First Nations people in custody and the oversight and review of deaths in custody (Select
Committee on First Nations).” Throughout the Select Committee on First Nations' inquiry all
non-government stakeholders advocated for a number of changes to be made to the coronial
system, including the need for a comprehensive review of the coronial jurisdiction.” This was
highlighted by Adjunct Professor Hugh Dillon, a former NSW Deputy State Coroner, who gave
evidence that in NSW the coronial system has 'not been subject to a public review since 1975".*

1.2 The Select Committee on First Nations' report, tabled in April 2021, found that it was clear that
the coronial jurisdiction was in dire need of a comprehensive 'root and branch' review. The
report recommended that the same committee 'be re-purposed to undertake an inquiry into the
coronial system'.’

1.3 There were also a further four recommendations related to the coronial jurisdiction:

Recommendation 31 That the NSW Government allocate additional resources,
including adequate funding and staffing, to ensure that the Coroners Court of NSW can
effectively undertake its role in investigating deaths in custody in a timely manner.

Recommendation 32 That the NSW Government amend the Coroners Act 2009 to
ensure that the relevant government department and correctional centre respond in
writing within six months of receiving a Coronet's report, the action being taken to
implement the recommendations, or if no action is taken the reasons why, with this
response tabled in the NSW Parliament.

Recommendation 33 That the NSW Government amend the Coroners Act 2009 to
stipulate that the coroner is required to examine whether there are systemic issues in
relation to a death in custody, in particular for First Nations people, with the coroner
provided with the power to make recommendations for system wide improvements.

2 Minutes, Legislative Council, 17 June 2020, pp 1057-1059.

3 Select Committee on the High Level of First Nations People in Custody and Review of Deaths in
Custody, NSW Legislative Council, High level of First Nations people in custody and review of deaths in custody
(2021), p 125.

4 Submission 14, Adjunct Professor Hugh Dillon, p 4.

5 Select Committee on the High Level of First Nations People in Custody and Review of Deaths in
Custody, NSW Legislative Council, High level of First Nations people in custody and review of deaths in custody
(2021), p 150 (Recommendation 30).
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1.4

1.5

1.6

Recommendation 34 That the NSW Government amend the Coroners Act 2009 to
mandate coroners to make findings on whether the implementation of any, some or all
of the recommendations from the Royal Commission into Aboriginal Deaths in
Custody report could have reduced the risk of death in all cases where a First Nations
person has died in custody.6

Subsequently, on 6 May 2021, the NSW Legislative Council formally established a Select
Committee on the Coronial Jurisdiction in New South Wales, with the same committee
membership as the previous inquiry.”

Several months later, on 13 October 2021, the NSW Government tabled its response to the
Select Committee on First Nations' report. The NSW Government drew attention to the
increased funding and resources that has been directed to the coronial system in the 2021-22
State Budget, including an additional $56.1 million to the Local Court of New South Wales
(Local Court) jurisdiction to appoint eight additional magistrates, including a full-time coroner.
It also noted that the funding was expected to enhance the Coronial Case Management Unit
located at the Forensic Medicine and Coroners Complex in Lidcombe, which is coronial
jurisdiction's headquarters.” The Forensic Medicine and Coroners Complex in Lidcombe is also
known, and will be referred to in this report, as the State Coroners Court.

The NSW Government also highlighted in its response that the Coroners Court of New South
Wales recently established two Aboriginal Coronial Information and Support Program Officer
roles, to provide support to the families of First Nations people whose deaths are reported to
the coroner and enhance policies and procedures for engaging with First Nations families
throughout the coronial process.9

Overview of the coronial jurisdiction in NSW

1.7 This section sets out a brief history of the coronial system, then turns to the legislative
framework, structure and constitution of the Coroners Court of NSW.
Brief history
1.8 The coronial system plays an important role in our society. It involves an independent
investigation of all sudden, unexpected, or unexplained deaths, along with fires, and
explosions."
6 Select Committee on the High Level of First Nations People in Custody and Review of Deaths in
Custody, NSW Legislative Council, High level of First Nations people in custody and review of deaths in custody
(2021), p 150.
7 Minutes, NSW Legislative Council, 6 May 2021, pp 2135-2136.
8 NSW Government response to the inquiry into the high level of First Nations people in custody and
oversight and review of deaths in custody, 13 October 2021, p 3.
o NSW Government response to the inquiry into the high level of First Nations people in custody and
oversight and review of deaths in custody, 13 October 2021, p 4.
10 Submission 18, NSW Government, p 4.
2 Report 1 - April 2022
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The office of the coroner dates back to at least 1194 and possibly as far back as 871 BCE,
though the role has changed considerably over the centuries. Adjunct Professor George
Newhouse observed in his submission that 'initially, the Coroner's duties related to keeping the

King's records and collecting his revenue. Modern coroners have quite a different role'."

Adjunct Professor Hugh Dillon further explained that as the coroners' office evolved in
England, it came to be accepted that the fundamental responsibility of the coroner was to
investigate the causes and circumstances of deaths."

The statute De Officio Coronatorius enacted in 1276 set out in detail the legal responsibilities of the
coroner:

The coroner should go to the place where any person is slain, or suddenly dead or wounded, or where
houses are broken, or where treasure is said to be found, and should by his warrant to the bailiffs or
constables summon a jury ... to make inquiry upon view of the body; and the coroner and jury should
inquire into the manner of killing and all circumstances that occasioned the party’s death; who were present,
whether the dead person was known, and where he lay the night before; they should examine the body to
see if there be any signs of strangling about the neck, or of any cords about the members, or burns. 13

While much has changed, the role of the current coroner is recognisably similar. A useful and
concise history of the development of the ancient office of coroner from its common law origins
to statute, in England and its arrival in NSW can be found in Waller’s Coronial Law and Practice in
NSw.™

The NSW structure of the coronial system was designed in 1901 when the Local Court (then
known as the Magistrates Court) was given administrative responsibility for coroners. The early
coroners held office in Sydney's The Rocks, and had the responsibility to answer five questions:
Who died? When did they die? Where did the death take place? What were the cause and manner
of death?®

Over time, the role of the coroner developed considerably from the 'five questions' and modern
coronial theory has emphasised four primary purposes of the coronial death investigation:

° fact-finding in relation to reported deaths

. prevention of future deaths and inquiry

. therapeutic and restorative processes

° accountability of state agencies involved in reported deaths and support of human rights.16

Submission 28, Adjunct Professor George Newhouse, p 4

Submission 14, Adjunct Professor Hugh Dillon, p 7.

Waller's Coronial Law and Practice in NSW (LexisNexus Butterworths, 4t ed, 2010), p 4.

Waller’s Coronial Law and Practice in NSW (LexisNexus Butterworths, 40 ed, 2010), pp 2-10.
Submission 14, Adjunct Professor Hugh Dillon, p 7.

See, for example, Submission 14, Adjunct Professor Hugh Dillon, p 8; Submission 17 New South
Wales Bar Association, p 4
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1.15

1.16

1.17

1.18

1.19

Legislative framework

The Coroners Act 2009 (NSW) (Coroners Act) provides the legislative framework for the coronial
jurisdiction in NSW. On 1 January 2010, the Coroners Act came into effect, repealing the
Coroners Act 1980. The Coroners Act was the result of a substantial review of the previous Act
by the Department of Attorney General and Justice in consultation with the State Coroner, the
Chief Magistrate and a range of internal and external stakeholders. The Coroners Act
modernised and simplified many provisions in the previous legislation and included
amendments which sought to prevent natural deaths from being unnecessarily reported to
coroners, so as to enable coroners to focus on deaths that were suspicious or unexplained."”

Prior to 2010, much coronial work was allocated to court registrars, who had experience and
time to deal with the administrative tasks involved. Adjunct Professor Hugh Dillon
acknowledged that the Coroners Act was partly enacted to lift the professional standards of the
Local Court by replacing court registrars with magistrates to conduct coronial work and to re-
impose the professionalism of coronial services provided in country and regional areas."

Key provisions of the current legislation

The Coroners Act authorises coroners to examine unnatural, unexpected, sudden and
suspicious deaths to determine the identity of the deceased and the date, place, circumstances
and medical cause of death. Coroners also investigate suspected deaths, missing persons cases
and fires and explosions that cause serious injury or damage to property.”” In order to fulfil these
roles, coroners rely on information obtained from police, general medical practitioners,
specialist forensic pathologists, specialist physicians and other experts.”’

Section 27 of the Coroners Act 2009 (NSW) requires a senior coroner (State Coroner or Deputy
State Coroner) to hold inquests in certain circumstances. These mandatory inquests include
suspected homicides, deaths in custody or police operations (as prescribed under section 23 of
the Coroners Act 2009 (NSW)) and cases in which the evidence presented to the coroner does
not sufficiently disclose whether the person has died, the identity of the deceased person, the
date and place of death, or the manner and cause of death.”

Section 23 of the Coroners Act 2009 (NSW) states that a senior coroner (State Coroner or Deputy
State Coroner) has jurisdiction to hold an inquest concerning the death or suspected death of a
person if it appears to the coroner that the person has died while in custody of police, while
escaping or attempting to escape from police custody, as a result of police operations or while

17

20

21

See NSW Patliament, Coroners Amendment Bill 2012 Second Reading (2012),
https://www.patliament.nsw.gov.au/bill/files /389 /Coronet's%20 Amdt%620-
%20L.C%202nd%20Read.pdf.

Submission 14, Adjunct Professor Hugh Dillon, p 4.
Coroners Act 2009 (NSW), ss 3 and 6.

See Coroners Court NSW, How the Coroners Court work — Jurisdiction (2020),
https://coroners.nsw.gov.au/ coroners-court/ how-the-coroners-court-work /jurisdiction.html.

Submission 18, NSW Government, p 7.
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temporarily absent from a detention or correctional centre.”” In 2020, 45 deaths subject to
section 23 of the Coroners Act 2009 (NSW) were reported to the State Coroner.”

Except where an inquest is mandatory, a coroner has the discretion to dispense with an inquest
under section 25 of the Coroners Act 2009 (NSW). A coroner will ordinarily dispense with an
inquest if the identity of the deceased and the date, place, cause and manner of death are all
clear and/or there is no particular issue of public health or safety to address. A matter can also
be dispensed if there are no suspicious circumstances and no compelling request for an inquest
has been made. If, on the other hand, there are questions about these issues, an inquest will
usually be considered.”

Most coronial proceedings can be finalised by the coroner without the need for an inquest. In
2020, less than 2 per cent of all matters (112 matters) were subject to inquest.”

The NSW Government submission noted that coronial inquests are becoming increasingly
lengthy and complex. In 2021, for example, the State Coroner conducted several inquests into
the deaths in custody of First Nations people, and was part way through hearing the inquest
into the twenty five deaths that occurred during the Black Summer Bushfires of 2019-2020. The
State Coroner will also soon commence two significant inquests emerging from the COVID-19
pandemic (relating to the Newmarch House nursing home and the Ruby Princess cruise ship).*

Structure and constitution of the Coroners Court

As noted above, the Coroners Court of NSW forms part of the Local Court. The Coroners Act
does not recognise the Coroners Court of NSW as a court of record, however, it has been
recognised as such in case law.”

The State Coroner is appointed by the Governor of NSW and is responsible for the oversight
and coordination of coronial services in NSW.?® Under the Coroners Act, the State Coroner is
subject to the control and direction of the Chief Magistrate of the Local Court.”

The State Coroner is supported by magistrates who have been appointed by the Governor as
Deputy State Coroners.” Pursuant to the Coroners Act, all magistrates are coroners ex officio.
This means that the jurisdiction and functions of coroners are conferred on all magistrates by
virtue of their office as magistrate.”

22

23

24

25
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27

28

29

30

31

Coroners Act 2009 (NSW), s 23.
Correspondence from Department of Communities and Justice, to Chair, 11 February 2022, p 8.

Local Court Bench Book, Coronial Matters (March 2022),
https://www.judcom.nsw.gov.au/publications/benchbks /local / coronial_matters.html#p44-160.

Submission 18, NSW Government, p 7.

Submission 18, NSW Government, p 13.

Submission 18, NSW Government, pp 4 and 23, quoting Decker v State Coroner (1999) 46 NSWLR
415, [6].

Coroners Act 2009 (NSW), ss 7 and 10.

Coroners Act 2009 (NSW), s 10(2). See also Submission 18, NSW Government, pp 4 and 23.

Coroners Act 2009 (NSW), ss 7 and 10. See also Submission 18, NSW Government, p 23.

Coroners Act 2009 (NSW), s 16.
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1.27

1.28

1.29

1.30

1.31

The Chief Magistrate allocates magistrates to the coronial jurisdiction through the triennial
rotation program and from time to time as required.” The NSW Government submission stated
that, as at June 2021, there were 5.3 full-time equivalent judicial resources allocated to the
Coroners Court of NSW, including five full-time coroner positions located at the State Coroners
Court in Lidcombe. One of these positions is shared between two magistrates. In addition, there
are two part-time coroner roles located in Newcastle and Wollongong. All eight magistrates
appointed in full and part-time coroner positions are appointed as Deputy State Coroners.”

As part of the Chief Magistrate's triennial rotation program, magistrates can be subject to
rotation every three years. The full-time specialist coroners in Lidcombe are generally able to
remain in the coronial jurisdiction for at least two triennial rotations. Coronial appointments are
discussed between the Chief Magistrate and State Coroner, although the Chief Magistrate has
the power to allocate magistrates. A full-time magistrate in Newcastle also undertakes coronial
work on a regular, part-time basis.”

In addition to these numbers, the Department of Communities and Justice advised the
committee in February 2022 that extra funding was recently allocated for two additional
coroners at the State Coroners Court, one to enable the continuation of centralised case
management of initial coronial directions (discussed at paragraphs 1.36 to 1.38) and another to
assist in large inquests due to be heard by the State Coroner (up until September 2022).”

In addition to the State Coroner and Deputy State Coroners, every Local Court magistrate in
NSW is also a coroner by virtue of their office as a magistrate. As a result, NSW has a
decentralised 'hybrid' coronial structure. Coronial matters in the Sydney metropolitan area are
conducted by the State Coroner or one of the Deputy State Coroners at the State Coroners
Court. Meanwhile, approximately 36 non-specialist regional Local Court magistrates were
intended to manage the coronial work in regional NSW in addition to their usual criminal and
civil workload.™

In addition, there are 200 assistant coroners who are appointed by the Attorney General to
undertake administrative functions on behalf of coroners, including the issue of burial and post-
mortem examination orders.”’

Division of cases between the State Coroners Court and regional magistrates

Coroners in NSW investigate approximately 6,000 reportable deaths annually. Investigations
into an average 3,500 deaths annually are coordinated through the State Coroners Court, while

32

33

34

35

36

37

Submission 18, NSW Government, p 23.
Submission 18, NSW Government, pp 4 and 23.
Submission 14, Hugh Dillon, pp 72-73.

Correspondence from Department of Communities and Justice, to Chair, 11 February 2022, p 4.
See, for example, Submission 14, Adjunct Professor Dillon, p 24; Submission 18, NSW Government,
p 22; Submission 39, Gilbert + Tobin, p 7. See, Coroners Court NSW, How the Coroners Court work —
Coroners Court overview (2020), https:/ / coroners.nsw.gov.au/ coroners-court/how-the-coronets-court-
work/coroners-court-overview.html.

Cortrespondence from Department of Communities and Justice, to Chair, 11 February 2022, p 4.
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investigations into a further 2,500 deaths per year are coordinated by coroners and assistant
coroners in various rural and regional locations throughout NSW.”

Adjunct Professor Hugh Dillon, former NSW Deputy State Coroner, noted that 45 per cent of
all reportable deaths are made to regional magistrates in their capacity as coroners.” This was
fairly consistent with information provided by the Department of Communities and Justice,
who provided data on the division of coronial work between regional magistrates acting in their
capacity as coroners and coroners at the State Coroners Court.

. In 2020, regional magistrates received 44 per cent of all reported deaths, finalised 46 per
cent of all investigations and undertook 16 per cent of all inquests.

° In 2019, regional magistrates received 48 per cent of all reported deaths, finalised 38 per
cent of all investigations and undertook 32 per cent of all inquests.

o In 2018, regional magistrates received 45 per cent of all reported deaths, finalised 45 per
cent of all investigations and undertook 33 per cent of all inquests.*’

In this context, it is important to note that there are certain types of cases in which the State
Coroner and Deputy State Coroners are responsible. First, there are certain categories of deaths
which the Coroners Act prescribes are within the exclusive jurisdiction of the State Coroner or
Deputy State Coroners, such as deaths in police custody and certain deaths of children and
people with a disability.*'

Second, since 2010, there has been a protocol in place which prescribes that regional magistrates
acting as coroners must refer regional coronial matters to the State Coroner and Deputy State
Coroner if the matter is a particularly complex inquest or the inquest is likely to run for longer
than five days.” Further, and as noted by the New South Wales Bar Association, complex cases
with inquests shorter than a week, namely medical or health-related cases, are also often
transferred to the State Coroners Court.”

In addition, stakeholders have noted that when inquests are held in regional NSW they are
frequently conducted by the State Coroner or Deputy State Coroners who travel from Sydney
to the region for the inquest.*

38

39

40

41

42

43

44

See Coroners Court NSW, Coroners Court Overview (2020), https://coroners.nsw.gov.au/coronets-
court/how-the-coroners-court-work/coroners-courtoverview.html.

Submission 14, Hugh Dillon, p 21; See also, Submission 17, New South Wales Bar Association, p
14.

Correspondence from Department of Communities and Justice, to Chair, 11 February 2022, p 5.
Coroners Act 2009 (NSW), ss 22(1), 23 and 24.

See, for example, Submission 17, New South Wales Bar Association, p 14; Submission 18, NSW
Government, p 23.

See, for example, Submission 14, Hugh Dillon, p 34; Submission 17, New South Wales Bar
Association, p 14.

See, for example, Submission 17, New South Wales Bar Association, p 14; Evidence, Ms
Kirsten Edwards, Member, New South Wales Bar Association Inquests and Inquiries
Committee, 29 September 2021, p 24.
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1.39

Recent introduction of centralised initial coronial directions

In 2017 the Coronial Case Management Unit at the State Coroners Court was established to
provide initial coronial directions for deaths in greater metropolitan Sydney. This process
involves a multidisciplinary, inter-agency triage team to collectively manage the early stages of
the coronial process for all metropolitan deaths. The team includes a Coronial Case
Management Unit coordinator, a duty pathologist, a social worker from NSW Health Pathology
Forensic Medicine, a social worker from the Department of Communities and Justice's Coronial
Information and Support Program, a NSW Police Force representative and an Aboriginal
Coronial Information and Support Program Officer, all of whom support the Duty Coroner to
make directions.®

With respect to regional deaths, a Rural Triage Centre operated to avoid the unnecessary transfer
of deceased persons from their communities.** In March 2020, in response to the COVID-19
pandemic, the State Coroner introduced administrative changes to implement further
centralisation of initial coronial directions. As a result, a Duty Coroner at the State Coroners
Court is now responsible for the making of coronial directions for all deaths across the state.”’

According to the NSW Government, the centralisation of coronial decisions has assisted
regional families by reducing the time taken for the coroner to make a direction regarding the
need for a post-mortem examinations. The NSW Government also stated that centralisation
has improved the average time to obtain a Medical Certificate of Cause of Death or a coronet's
certificate for natural cause deaths, enabling faster access to death certificates for estate
finalisation."®

An interagency model

As outlined above, the work of the Coroners Court of NSW involves three NSW Government
agencies: the Department of Communities and Justice, NSW Health Pathology, and the NSW
Police Force.”

o The Department of Communities and Justice is the lead agency overseeing court and
justice services, including the coronial jurisdiction, and bringing together a number of
NSW Government services.”

° NSW Health Pathology Forensic Medicine is responsible for conducting medical
investigations into reportable deaths, as directed by the coroner.”

. The NSW Police Force is responsible for investigating all reportable deaths to the
coroner, some of which may lead to an inquest and the compilation of a coronial brief of
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Submission 18, NSW Government, p 14.

Submission 18, NSW Government, p 15.

Correspondence from Department of Communities and Justice, to Chair, 11 February 2022, p 15.
Submission 18, NSW Government, pp 5 and 14-15.

Submission 18, NSW Government, p 4.

Department of Communities and Justice, Agency Information Guide (1 April 2022),
https:/ /www.dcj.nsw.gov.au/about-us/gipa/agency-information-guide.html.

Submission 18, NSW Government, p 21.

Report 1 - April 2022



1.40

1.41

1.42

1.43

1.44

SELECT COMMITTEE ON THE CORONIAL JURISDICTION IN NEW SOUTH WALES

evidence. These investigations are ultimately under the direction of the coroner. The NSW
Police Force is also responsible for conducting a thorough investigation and for compiling
briefs of evidence for all mandatory inquests.”

The State Coroners Court co-locates staff from the Department of Communities and Justice,
NSW Health Pathology Forensic Medicine and the NSW Police Force. It was opened in
December 2018, replacing a 40-year-old facility at Glebe. Key features of the complex include
four court rooms, capacity to host large and complex inquests (including mass causalities),
audio-visual technology allowing witnesses to give evidence remotely, private viewing rooms,
clinical facilities for NSW Health Pathology's Forensic and Analytical Science Services, and
clinical equipment to help determine cause of death in the least invasive manner.” The
committee visited the State Coroners Court on Tuesday 14 December 2021 and observed first-
hand many of these facilities.

The coronial jurisdiction is jointly funded by the Department of Communities and Justice, NSW
Health, and the NSW Police Force.” The NSW Government submission identified that in
addition to the judicial resources, there are currently 20 full-time equivalent registry staff and six
full-time other court staff at the State Coroners Court. This includes the Manager of Coronial
Services, Registrar, Deputy Registrar, Registry officers and staff from the Coronial Case
Management Unit, the Domestic Violence Death Review Team and the Coronial Law Unit.”

The Coronial Law Unit based at the State Coroners Court consists of specialist police
prosecutors who work as 'police coronial advocates' for the State and Deputy State Coroners,
assisting with state-wide coronial proceedings when required. This unit is funded by the NSW
Police Force.”

The police coronial advocates act as a conduit between the coroners and the officers in charge
of the coronial investigations. Their duties include:
. identifying issues

. liaising with family members, including preparation of '30 day letters' which allow the
deceased's family to request that an inquest be held when coroner proposes to dispense
with an inquest

° liaising with investigating police and the coroner

. identifying witnesses

o engaging expert evidence

° preparing a matter for inquest and conducting coronial inquests.”’

Police coronial advocates will generally assist a coroner in a coronial inquest or inquiry that does
not involve complex issues or multiple agencies involved, or matters in which there is likely to
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Submission 18, NSW Government, p 21.
Submission 18, NSW Government, p 13.
Submission 18, NSW Government, p 10.
Submission 18, NSW Government, p 11.
Submission 18, NSW Government, p 21.
Submission 18, NSW Government, p 21.
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1.47

1.48

be significant public interest. For these latter matters, the Crown Solicitor's Office assists the
58
coroner.

As at July 2021, the Crown Solicitor's Office was assisting the State Coroner and Deputy State
Coroners in approximately 200 inquests and inquiries and was representing NSW Government
agencies in approximately 50 inquests and inquities.”

The State Coroners Court at Lidcombe is co-located with the NSW Health Pathology Forensic
Medicine service, which provide specialised coronial post-mortem examination services.
Forensic Medicine also has dedicated facilities in Newcastle and \X/ollongong.é0

As detailed by the Department of Communities and Justice in its submission, the coronial post-
mortem examinations can only be petformed by 'qualified and credentialed forensic pathologists
who are supported by a specialist team of forensic mortuary technicians, forensic radiologists

and radiographers, clinical nurse consultants and forensic medicine social workers'.®!

Dr Isabel Brouwer, Chief Forensic Pathologist and Clinical Director Forensic Medicine at NSW
Health Pathology Forensic and Analytical Science Service, informed the committee at a hearing
that there are currently 15 pathologists in NSW, five in Newcastle, and one in Wollongong.”

Overview of the coronial process

1.49

1.50

This section describes the processes involved when deaths are reported to the Coroners Court
of NSW. In general, the coroner decides what kind of investigations are necessary, unless a
mandatory inquest is required under section 27, for example, for deaths in custody cases.

Below is a brief overview of the coronial process in NSW:

° Police, medical, health, and emergency professionals have a statutory obligation to report
sudden or unexplained deaths to the coroner. When a report is made the body of the
deceased person is taken to the morgue.

o During the initial triage process, the coroner is to establish the identity of the deceased
person and the date, place, medical cause and circumstances of their death. Investigations
may be carried out by police, medical specialists and other experts, and is intended to
support the coroner to make timely and appropriate decisions. The initial triage process
occurs in the Coronial Case Management Unit located at the State Coroners Court.

. NSW Health Pathology Forensic Medicine may review the person's medical history and
circumstances of death and provide support to general practitioners to issue a Medical
Certificate Cause of Death. In some instances, a coroner will issue a coronet's certificate
or alternatively advise if a post-mortem examination is required. A coroner’s certificate
may be issued where the coroner is satisfied, after obtaining relevant advice from police
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Submission 18, NSW Government, p 21.
Submission 18, NSW Government, p 22.
Submission 18, NSW Government, p 21.
Submission 18, NSW Government, p 21.

Evidence, Dr Isabel Brouwer, Chief Forensic Pathologist and Clinical Director Forensic Medicine,
NSW Health Pathology Forensic and Analytical Science Service, 30 November 2021, pp 41- 42.
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officers and medical practitioners and consulting with the deceased person’s senior next
of kin, that the deceased person died of natural causes and the deceased person’s family
do not wish for a post-mortem examination to be conducted to determine the precise
cause of death.

. If a coroner decides a post-mortem examination in necessary, this work will be undertaken
by a specialist doctor in as least invasive a manner as possible. If the examination
determines the cause of death was natural, no inquest will be held, and a death certificate
will be issued.

o If the examination determines the cause of death was not natural, a police investigation
will follow. The NSW Police Force will conduct investigations into the circumstances of
death, including seeking reports from experts and statements from witnesses, including
family and friends.

° A Coronial Information and Support Program from the Department of Communities and
Justice social worker may consult with the family of the deceased person and report any
stated wishes or concerns to the coroner.

° After reviewing evidence from police, social workers and others, the coroner will decide
if an inquest is needed. If no inquest is required, then the coronial process is complete.

o If an inquest is mandatory or a coroner decides an inquest is required, the family of the
deceased person will receive a letter advising of the inquest date. At an inquest, the
coroner may call witnesses to give evidence, to determine the circumstances and cause of
death. The length of the inquest will depend on the complexity of the case and the number
of witnesses and relevant parties.

° Following an inquest, a coroner can make findings and recommendations to the
government and other agencies with a view to improving public health and safety. The
coroner has no power to enforce compliance with any recommendations made. It is a
matter for the relevant government minister(s) or agencies to determine whether a
coroner's recommendations are adopted. Details of the recommendations made by
coroners are also recorded in a database kept by the Department of Communities and
Justice.

° The NSW Premier's Memorandum sets out a process by which the relevant minister or
government agency is to provide the Attorney General within six months of receiving
recommendations the action being taken to implement the recommendation or the
reasons why it is not to be implemented.”

The coronial investigation can be a complex and lengthy process. The majority of matters in
which an inquest is held take longer than 12 months from the date of report of death to
finalisation.”* This will be explored further in the next chapter.
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Submission 18, NSW Government, p 14. See, Coroners Court NSW, Ro/ of the Coroner (2020),
https://coroners.nsw.gov.au/ coroners-court/how-the-coroners-court-work/role-of-the-
coroner.html; Coroners Court NSW, Overview of the Coronial process (2020),
https://www.coroners.nsw.gov.au/ coroners-court/ the-coronial-process / overview-of-the-coronial-
process.html.

Correspondence from Department of Communities and Justice, to Chair, 11 February 2022, p 9.
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Previous reviews of the coronial jurisdiction

Despite internal reviews resulting in two new Coroners Acts in 1980 and in 2009, the coronial
system in NSW has not been subject to a specific comprehensive public review since the Law
Reform Commission of New South Wales reviewed the Coroners Act 1960 in 1975.°

There have, however, been comprehensive public reviews of comparable coronial systems
undertaken in Victoria, Queensland, Western Australia, New Zealand, England, Wales, and
Ontatio.” The reviews in Victoria, Queensland and Western Australia are discussed briefly in
the next section and in more detail in chapter 2.

Under section 109 of the Coroners Act 2009 (NSW) the Attorney General is required to undertake
a statutory review of the Coroners Act after a period of five years from the date of assent, with
the outcome to be tabled in each House of Patliament within 12 months.”’

This statutory review process commenced in 2015, with the Department of Justice consulting
with key stakeholders via written submissions. A draft report was prepared in June 2017 but has
not been published. The committee formally requested a copy of this report on 18 October
2021 from the Attorney General but the request was declined due to Cabinet confidentiality.”

The committee was informed that the review has not been finalised and is on hold pending the
completion of work being undertaken as part of the NSW Government's Improving the Timeliness

Improving the Timeliness of Coronial Procedures Taskforce

The Improving the Timeliness of Coronial Procedures Taskforce (Timeliness Taskforce) was established
in July 2019 to identify ways to minimise delays in the coronial process that impact families.
This joint agency initiative between NSW Health and the Department of Communities and
Justice was tasked with examining the current coronial process from report of death to the
coroner through case triage, transport of the deceased, autopsy, post-mortem report finalisation
and return of remains to the family for burial.”

Submission 14, Adjunct Professor Hugh Dillon, p 4, quoting NSW Law Reform Commission,
Report on the Coroners Act 1960, (1975),
https://www.lawreform.justice.nsw.gov.au/Documents/Publications/Reports/Report-22.pdf.
Submission 14, Adjunct Professor Hugh Dillon, p 4.

Cortrespondence from Hon Mark Speakman, Attorney General, to Chair, 17 November 2021, p 1.
Correspondence from Department of Communities and Justice, to Chair, 11 February 2022, p 18.
Submission 18, NSW Government, p 5.
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o Coroners Act 2009 (NSW), s 109.
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The Timeliness Taskforce included representatives from Department of Communities and
Justice, the Coroners Court of NSW, the NSW Police Force, NSW Health Pathology, the NSW
Ministry of Health, the Chief Magistrate and the State Coroner.”

In November 2021, the Attorney General provided the committee with the Timeliness
Taskforce's Progress Report on the Improving the Timeliness of Coronial Procedures (Progress Report).
Regarding the scope and focus of the Timeliness Taskforce, the Progress Report stated that 'the
Taskforce has examined the coronial pathway, excluding processes involving inquests and the

dispensing of coronial matters by a coroner.”

The Timeliness Taskforce focused on four overarching objectives to improve the coronial
system in NSW, including to:

. reduce the over reporting of natural deaths

o reduce delays in the release of deceased persons

. reduce delays in finalising post-mortem reports, and
J improve communication with families.”

The Progress Report stated that the Timeliness Taskforce was expected to conclude at the end
of 2021 given 'many of the Taskforce's initiatives are now either complete or have entered the
implementation phase'. Some of these initiatives included education and support for general
practitioners to issue medical Certificates of Cause of Death to divert people who have died
from natural causes away from the coronial system, along with reforms to the Coroners Act

y y > g 5
process improvements and the centralisation of initial coronial directions for rural and regional
deaths.”

In its report, the Timeliness Taskforce identified key performance indicators for agencies to
measure the impact of these initiatives over time. The initiatives for each objective and the key
performance indicators are listed in the Table 1 below, some of which will be discussed in more
detail throughout this report.
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NSW Government, Progress Report on the Improving the Timeliness of Coronial Procedures Taskforce (October
2021), p 10.

Correspondence from Brad Hazzard, Minister for Health and Medical Research and Mark Speakman,
Attorney General, to Chair, 26 November 2021, p 4.

NSW Government, Progress Report on the Improving the Timeliness of Coronial Procedures Taskforce (October
2021), p 10.

See, for example, NSW Government, Progress Report on the Improving the Timeliness of Coronial Procedures
Taskforce (October 2021), p 10; Submission 18, NSW Government, p 5.
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Table1l Improving the Timeliness of Coronial Procedures Taskforce's objectives,
initiatives and key performance indicators
Taskforce Initiatives Key performance
objectives indicators

Reduce over
reporting of natural
deaths

Coroners Act reform removing the
requirement to report a death to the
coroner because the deceased person
had not seen a medical practitioner
in the six months before death

Education and support to increase
general practitioners' confidence in
issuing Medical Certificates of Cause
of Death

Proportion of coronial
referrals which are for
natural cause deaths

Reduce delays in the
release of deceased
persons

Coroners Act reform enabling
preliminary examinations to
commence eatlier

Facilitating direct access to
electronic medical records and
images for forensic pathologists

Considering implementation of
direct transfers for certain types of
deaths

Proportion of cases requiring
invasive post-mortem
examination

Median turnaround time
from Forensic Medicine
admission to postmortem
examination for rural and
regional deaths

Median turnaround time
from Forensic Medicine
admission date to body
release date for rural and
regional deaths

Reduce delays in
finalising post-
mortem reports

Increasing forensic pathology
resources and enhancing specialist

capacity

Developing a new statewide
Forensic Medicine Information
System

Streamlining the post-mortem
reporting process

Exploring the appropriateness of the
coroner basing their determination
on the interim cause of death report

Median turnaround time for
post-motrtem report
completion

Monitoring post-mortem
report clearance rate (ratio of
post-mortem investigation
reports completed to new
post-mortem examinations

performed)
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Taskforce Initiatives Key performance

objectives indicators

Improve Enhancing social work services for | Deceased person's family

communication with | families and loved ones receives initial contact from a

families Forensic Medicine social
worker within 24 hours of

Improved engagement with funeral .
. admission
directors
Deceased person's family
receives discharge contact
from a Forensic Medicine
social worker within 24

Engaging with Aboriginal and
Torres Strait Islander communities

Engaging with Culturally and houts of completion of the
Linguistically Diverse (CALD) medical investigation
communities

Improving the Coroners Court of
NSW website

Sonrce: NSW Government, Progress Report on the Improving the Timeliness of Coronial Procedures Taskforce (October 2021)

The Coronial Services Committee has oversight of ongoing Timeliness Taskforce initiatives
beyond 2021, which is chaired by the State Coroner and has senior representatives from the
Department of Communities and Justice, NSW Health Pathology Forensic Medicine and NSW
Police and the Local Court.”

Coronial jurisdictions and courts in other states and territories

1.64

1.65

1.66

This section gives a brief overview of the coronial systems in Victoria and Queensland, in light
of the coronial law, practice and operation in those jurisdictions being referred to during the
inquiry.

Victoria

The Coroners Court of Victoria was established on 1 November 2009 when the Coromers Act
2008 (Vic) came into effect. This was the most significant reform of the Victorian coronial
jurisdiction in 25 years, replacing the State Coroners Office within the Magistrates Court with a
specialist standalone court.”

The impetus for this reform was the report of the Parliament of Victoria's Law Reform
Committee on the Coroners Act 1985 (Vic) in 2006 which was highly critical of the hybrid system
operating in Victoria. It made 136 recommendation and, as a result, a new Coroners Act 2008

Submission 17, New South Wales Bar Association, p 13.
Coroners Court of Victotia, Annual Report 2020-21, p 12.
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1.67

1.68

1.69

1.70

1.71

(Vic) established a standalone Coroners Court of Victoria which has a key focus on reducing
preventable deaths.”

As at October 2021, Victoria has 13 coroners based in Melbourne including the State Coroner.”
While the State Coroner is a County Court judge, all other coroners are either magistrates or
directly appointed as Coroners under the Coroners Act 2008 (Vic). Unlike NSW, all magistrates
in Victoria are not automatically coroners by virtue of their appointment.” Victoria's coroners
are supported by several organisations to deliver coronial services, including the Coroners
Prevention Unit, the Coroners Koori Engagement Unit, the Victorian Institute of Forensic
Medicine and the Police Coronial Support Unit, along with registrars, administration officers,
family liaison officers, and solicitors.”

Adjunct Professor Hugh Dillon, among others, have argued that Victoria's centralised model is
best practice in terms of death and injury prevention.”'

Queensland

The Coroners Court of Queensland sits within the structure of the Queensland Magistrates
Court. It is headed by the State Coroner who has the status of a Deputy Chief Magistrate.
Queensland has seven specialist coroners, including the State Coroner. Five coroners are based
in Brisbane and South-Fast Queensland and two regional coroners in Cairns and Mackay. As in
NSW, coroners are magistrates and all magistrates are coroners by virtue of their office.
However, Queensland no longer uses local magistrates for coronial work.*

The Coroners Court of Queensland also has two coronial registrars based in Brisbane to triage
deaths from apparent natural causes, review potentially reportable deaths, and provide advice
to general practitioners about whether to issue a cause of death certificate.”’

A report by the Queensland Auditor-General in 2018 on the Queensland coronial system
strongly criticised the structure of the State's coronial system. It noted that the Queensland State
Coroner, who was 'legally accountable' for coordinating the system had little functional control
over the resources needed to effectively fulfil its responsibility.* The Auditor-General found
that the system was stressed and under-resourced to meet its needs. The report observed that:
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Submission 46, Legal Aid Commission of New South Wales, p 15.
Coroners Court of Victoria, Annual Report 2020-21, pp 7-11.

See, for example, Coroners Court of Victoria, Annual Report 2020-21, p 7; Submission 46, Legal Aid
Commission of New South Wales, Attachment 1, Law and Justice Foundations of New South Wales
Aboriginal Torres Strait Islander Families in Australian Coroners Courts: A review of the research
literature on improving court experiences (2021), p 15.

Coroners Court of Victoria, Annual Report 2020-21, pp 4 and 13.

See, for example, Submission 14, Adjunct Professor Hugh Dillon, p 2; Submission 17 New South
Woales Bar Association, p 46.

Submission 17, New South Wales Bar Association, p 44.
Coroners Court of Queensland, Annual Report 2019-20, p 12.
Submission 17, New South Wales Bar Association, p 12.
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The coronial system relies on the dedication of staff and good will amongst agencies but
lacks system-wide cohesion, with no agency having responsibility for leadership,
accountability, planning, and reporting across the system.”

Committee comment

1.72

1.73

The coronial jurisdiction plays a vital role in investigating all sudden, unexpected, or unexplained
deaths. Although it has a long history in this state, the jurisdiction has not been subject to a
comprehensive review for over 46 years. In our view, this inquiry was long overdue, and
essential to determine whether the jurisdiction is appropriately structured, performing well and
meeting the needs of families and communities.

This inquiry was especially needed given the statutory review process for the Coroners Act 2009
(NSW) has not been finalised, despite having commenced in 2015. While the review's outcomes
were put on hold pending the completion of work undertaken by the NSW Government's
Improving the Timeliness of Coronial Procedures Taskforce, it is time the process was finalised. To this
end, the committee calls on the government to recommit to the progress and completion of this
review process.

Recommendation 1

That the NSW Government finalise and publish the statutory review of the Coroners Act 2009
(NSW) by the end of 2022.

1.74

1.75

1.76

In this context, the committee notes that this inquiry has centred on an examination of the
operations of the Coroners Court, including its structure, the adequacy of its resources and the
timeliness of its decisions. It has also considered the experiences of those involved in coronial
processes, including families who understandably find the system a challenge to navigate during
a time of profound grief.

Ultimately, the committee intends for this report and its recommendations to be a valuable basis
for implementing significant reforms to the coronial jurisdiction. Like the many stakeholders
that gave evidence to this inquiry highlighted, the committee believes it is essential that the
coronial system be modernised, adequately resourced and that its underpinning foundations and
practices reflect the centrality of bereaved families in the coronial process and the function of
the Coroners Court in preventing future deaths.

In undertaking this comprehensive review, we wish to express our sincere thanks to a number
of people who provided their expertise and insight. In particular, we thank State Coroner Teresa
O'Sullivan and Chief Magistrate Peter Johnstone, and all the staff at the Lidcombe Forensic
Medicine and Coroners Court complex, many of which we met during a visit to the Court on
14 December 2021.
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Submission 17, New South Wales Bar Association, p 12, quoting Queensland Auditor-
General, Delivering coronial services, Report No 6: 2018-19 (Brisbane: 2018), p 9.
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1.77 The committee would also like to thank Judge John Cain, the Victorian State Coroner, for
hosting the committee at the Coroners Court of Victoria on 4 February 2022. The valuable
insights of Judge Cain and senior representatives from the Victorian Institute of Forensic
Medicine, the Koori Engagement Unit, and the Coroners Prevention Unit, greatly assisted in
formulating aspects of this report. We also express our thanks to Magistrate Terry Ryan,
Queensland State Coroner, for meeting with the committee by video link on 23 February 2022,
and to all the other organisations and agencies who made a valuable contribution to this inquiry.

1.78 Finally, the committee wishes to acknowledge the important contribution of individuals and
families, many of whom shared their very personal experiences of the coronial system with the
committee. Their openness and willingness to retell their personal stories have helped shape this
report and the committee's views on how the coronial system can improve.
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Chapter 2  Structural and resourcing concerns

This chapter examines stakeholders' concerns regarding the structure and resourcing of the Coroners
Court of New South Wales. The first part examines whether the current institutional arrangements are
fit-for-purpose in the context of modern coronial practice. The second part of the chapter focuses on
resources and funding concerns, examining the adequacy of court resources according to various
institutional performance measures, such as clearance rates, delays and backlogs. Towards the end, the
chapter will consider the funding of coronial jurisdictions in other states.

Issues arising from the current structure of the Coroners Court of NSW

21

2.2

2.3

2.4

As noted in chapter 1, the Coroners Court of NSW is part of the Local Court framework, with
specialist coroners attached to the State Coroners Court in either Lidcombe, Newcastle or
Wollongong, and regional magistrates undertaking coronial work in regional areas by virtue of
their appointment as a coroner ex gfficio. Under section 16 of the Coroners Act 2009 (INSW)
(Coroners Act) a magistrate by virtue of their office is taken to be a coroner.®

Before turning to some stakeholder concerns raised in relation to this framework, it is important
to note the NSW Government's view that there are particular advantages to the current structure
and arrangements, including:

o transferability of judicial officers and resources across jurisdictions, enabling prompt
coronial appointments to occur on an as needs basis, as well as facilitating the rotation of
coroners to the Local Court to manage any vicarious trauma

° enhanced judicial resources and training

) less duplication of administrative functions and costs.”

Several stakeholders, however, contended that there are structural and resourcing barriers
impacting the capacity of regional magistrates to deliver timely and high quality coronial
decisions. This section will consider these issues, drawing on the experience and views of former
NSW Deputy State Coroner Adjunct Professor Hugh Dillon, former NSW State Coroner Mary
Jerram AM and former NSW State Coroner and former Queensland State Coroner Michael
Barnes, among other stakeholders.

Pressures on regional magistrates acting as coroners

A key concern among inquiry participants was the pressure experienced by regional magistrates
acting in their capacity as coroners, and how this impacts the standard and timeliness of coronial
services. In particular, stakeholders connected this pressure to the experience and capacity of
regional magistrates, given the specialised nature of coronial work.

87

Coroners Act 2009 (INSW), s 16(1).
Submission 18, NSW Government, p 24.
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2.5

2.6

2.7

2.8

2.9

It was widely acknowledged by inquiry participants that the coronial jurisdiction is a specialist
jurisdiction.®® Adjunct Professor Hugh Dillon identified the following atreas of expertise required
for coronial practice that are not common to other judicial roles:

. making decisions about autopsies and other forms of medical investigation
o making decisions about investigation of the circumstances of a death

. making decisions about whether or not to hold an inquest

. managing inquests

. developing recommendations for the mitigation of risk of future deaths.”

Adjunct Professor Dillon contended that the current structure of the Coroners Court of NSW
is based on the narrow theory of death investigations, where there are five relatively
straightforward questions about the cause and manner of death. However, he argued that
modern coronial practice broadly construes these questions to examine the circumstances
leading to the deaths, and the preventability of the death and future deaths is a key objective of
coronial practice.”

Adjunct Professor Dillon also contended that the model of regional magistrates acting as
coroners is based on a long held assumption that magistrates are generalists and that
specialisation in the magistracy reduced the interchangeability. Adjunct Professor Dillon argued
that the current arrangements assume that because magistrates have criminal law expertise they
are adept at transitioning between the criminal and coronial jurisdiction, however, criminal law
skills are not necessarily translated into the specialist coronial field.”

The nature of coronial work was also reflected on by Mr Barnes, who suggested that
transitioning into the inquisitorial nature of the coronial jurisdiction can present challenges for
magistrates as their experience has often been developed in adversarial proceedings.”
Additionally, with respect to magistrates in the regions, Adjunct Professor Dillon stated that a
significant portion are recent appointments to the magistracy, undertaking their two years of
regional service and, as such, are still developing their general bench skills.”

In addition to having high standard judicial and legal skills, stakeholders identified that
exercising coronial duties requires specialist skills including skills in managing inquisitorial
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89

92

93

See, for example, Submission 5, MIGA p 3; Submission 8, Aboriginal Health and Medical Research
Council of NSW, p 3; Submission 14, Adjunct Professor Hugh Dillon, pp 21-22; Submission 17,
New South Wales Bar Association, p 4; Submission 28, Adjunct Professor George Newhouse, p 5;
Submission 31, Jumbunna Institute of Indigenous Education and Research, Research Unit, p 17;
Submission 41, Michael Barnes, pp 6-9; Submission 46, Legal Aid Commission of New South Wales,
p 18.

Submission 14, Adjunct Professor Hugh Dillon, Appendix E, Raising coronial standards of performance:
Lessons from Canada, Germany and England, Report, 2015), p 27.

Submission 14, Adjunct Professor Hugh Dillon, pp 21-22.

Submission 14, Adjunct Professor Hugh Dillon, pp 21-23; Submission 14a, Adjunct Professor Hugh
Dillon, p 8. See also Submission 17, New South Wales Bar Association, p 13.

Submission 41, Mr Michael Barnes, p 5; Evidence, Mr Michael Barnes, Queensland State Coroner
from 2003 to 2013, and NSW State Coroner from 2014 to 2017, 29 September 2021, p 6.

Submission 14, Adjunct Professor Hugh Dillon, p 22.
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proceedings, case management skills, multidisciplinary team management and investigation
skills and interpretation of complex expert evidence including forensic medicine and science.”
As noted by Adjunct Professor Dillon, while cases in which routine findings are made constitute
the majority of reported deaths, there are complex cases which raise issues of public health and
safety, human rights and system failure.”

Importantly, coroners must also appropriately balance competing interests at each step of the
coronial process and assess whether a legal, restorative or preventative approach best fits the
circumstances. Mr Barnes identified that it is only with considerable experience that corners can
effectively recognise and balance the competing priorities of investigating the death at hand,
death prevention and the assuaging of bereavement.”

In fact, in 2017 former State Coroner Barnes wrote to the Attorney General to raise concerns
about the coronial structure, and in particular the performance of regional magistrates
undertaking coronial work. Pointing to inconsistencies and errors in decision making by regional
magistrates, as well as insufficient experience and demanding workload pressure, Mr Barnes
sought to have coronial work removed from them, describing the arrangements for the delivery
of coronial services outside the metropolitan area as 'sub-optimal'.”” This did not occur.

The lack of specialist coronial training and professional development for all coroners, but
particulatly for regional magistrates, was a key point of concern for the former coroners who
participated in the inquiry.”

On this point, the Department of Communities and Justice noted that prior to magistrates
commencing the required period of country service, they have the opportunity to complete a
short rotation at the State Coroners Court to gain experience in coronial proceedings while
working alongside specialist coroners. The committee understand this practice has now been
abandoned in favour of a two day induction course for new magistrates.”

However, as noted by Adjunct Professor Dillon, regional magistrates undertake relatively low
volumes of complex coronial work and less inquests compared to coroners at the State Coroners
Court, resulting in less opportunities to develop specialist skills by way of experience.'”

In the experience of Adjunct Professor Dillon, even with the benefit of being a full-time
specialist coroner, gaining experience through higher caseloads than regional magistrates and
working with other specialist coroners and the multidisciplinary team at the State Coroners
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Submission 17, New South Wales Bar Association, p 13; Submission 14, Adjunct Professor Hugh
Dillon, Appendix E, Raising coronial standards of performance: Lessons from Canada, Germany and England,
(Report, 2015), p 25.

Submission 14, Adjunct Professor Hugh Dillon, Appendix F, p 113.

Evidence, Mr Barnes, 29 September 2021, p 10.

Submission 14, Adjunct Professor Hugh Dillon, pp 24-25.

See, for example, Submission 14, Adjunct Professor Hugh Dillon, pp 26 and 45; Evidence,
Ms Mary Jerram AM, NSW State Coroner from 2007 to 2013, 29 September 2021, p 5;
Evidence, Adjunct Professor Hugh Dillon, Deputy NSW State Coroner from 2008 to 2016, and
researcher in relation to coronial systems at the Law Faculty, University of New South
Wales, 29 September 2021, p 5; Evidence, Mr Barnes, 29 September 2021, p 5. See also
Submission 23, Public Interest Advocacy Centre, p 3.

Cotrespondence from Department of Communities and Justice, to Chair, 11 February 2022, p 23.
Submission 14, Adjunct Professor Hugh Dillon, p 23.
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2.16

2.17

2.18

2.19

Court, he only felt competent in coronial matters after two years and a developed a real degree
s y p y p g
of experience after five years.""

Similarly, Ms Jerram reflected on the imbalance in opportunities to develop expertise between
regional magistrates and full-time Sydney-based coroners:

In New South Wales, country magistrates with heavy daily workloads are expected to
undertake some coronial work while having neither the opportunity propetly to gain
full experience and training in that field nor the benefits of the collegiate system
pertaining in Sydney's head Coroners Court amongst the full-time coroners.102

Balancing high criminal and civil Local Court caseloads with coronial cases was another
challenge identified for regional magistrates."” Adjunct Professor Dillon reported that in his
interviews with other coroners, conducted in 2020 as research, a common theme which emerged
was that regional magistrates found it challenging to undertake coronial work especially with a
demanding LLocal Court caseload.'™ On this point, Ms Kristen Edwards, Member of New South
Wales Bar Association Inquests and Inquiries Committee, also argued that it is impossible for
regional magistrates to exercise their coronial duties in any way similar to the standards of the
State Coroners Court due to their Local Court workloads.'”

Adjunct Professor Dillon and the NSW Bar Association also made the point that regional
magistrates make a limited contribution to preventing deaths as they hold few inquests, thereby
making few recommendations. Adjunct Professor Dillon highlighted this by reporting that
between 2010 and 2018, of the 164 regional inquests in which recommendations were made, 30
of those inquests were conducted by a regional magistrate acting as a coroner and the rest were
carried out by the State Coroner or Deputy State Coroners.'” That is, just over 80 per cent of
the regional inquests in that period which generated recommendations were conducted by a
specialist coroner.'”

With recognition and respect given to the hard work, skill and competency of regional
magistrates, Ms Jerram, Mr Barnes and Adjunct Professor Dillon contended that the
combination of the above factors means that regional magistrates are under-trained and over-
burdened when it comes to exercising coronial duties. In this regard, Adjunct Professor Dillon
and Mr Barnes described the current coronial jurisdiction in NSW as a two-tiered coronial
service: non-specialist and under-resourced regional magistrates for regional NSW and a
specialist, multidisciplinary team for metropolitan deaths.'”
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Submission 14, Adjunct Professor Hugh Dillon, pp 23-24. See also Evidence, Ms Jerram AM,
29 September 2021, p 2.

Evidence, Ms Mary Jerram AM, 29 September 2021, p 2.

Submission 41, Mr Michael Barnes, p 5.

Submission 14, Adjunct Professor Hugh Dillon, p 29.

Evidence, Ms Edwards, Member, New South Wales Bar Association Inquests and Inquiries
Committee, 29 September 2021, p 24.

Submission 14, Adjunct Professor Hugh Dillon, p 33; Submission 17, New South Wales Bar
Association, p 16; Evidence, Adjunct Professor Dillon, 29 September 2021, p 5.

Submission 14, Adjunct Professor Hugh Dillon, pp 33-34.

Submission 14, Adjunct Professor Hugh Dillon, p 21; Submission 41, Michael Barnes, p 6.
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Mr Barnes also commented on the standard and timeliness of coronial services and decisions
for regional New South Wales in the context of a lack of training and resources provided to
regional magistrates:

Many Local Court magistrates have high criminal caseloads that prevent them dealing
with coroner’s cases in a timely and thoughtful manner. They are frequently required to
make rushed decisions in court breaks about matters in which they lack sufficient
background and understanding.

Deaths that are reported to a regional coroner may well be dealt with by a person with
limited experience in the subtleties of the jurisdiction and inadequate time to make the
inquiries necessary for the nuanced decision making required to address the competing
interests many cases throw up.!??

The NSW Bar Association also submitted that the combination of heavy workloads,
inexperience in the jurisdiction, inadequate resources and lack of specialist coronial training
undermines regional magistrates' ability to effectively and efficiently undertake inquest work.""

Is the structure of the Coroners Court of NSW out of step with other Australian
jurisdictions?

Some submissions emphasised that other Australian coronial jurisdictions have moved away
from the model of regional magistrates acting as coroners, suggesting that the current
institutional arrangements for the Coroners Court of NSW are an outlier in Australian coronial
practice. In all other states and territories, other than the Australian Capital Territory and
Western Australia, designated specialist coroners complete all coronial work.'"!

Reflecting on the structure of NSW coronial system and the role of the Chief Magistrate,
Adjunct Professor Dillon stated:

the Coroners Act 2009, with its obsolete arrangements of the Chief Magistrate having
control and direction of the jurisdiction and of country magistrates acting as coroners,
reflects an anachronistic concept of coronership that has been abandoned in every other
jurisdiction in Australia—and, I may say, practically everywhere else in the
Commonwealth.!12

Adjunct Professor Dillon explained that most Australian jurisdictions have recognised the
specialist nature of coronial work and have reformed their jurisdictions to reflect this:

With Queensland and Victoria leading, most Australian jurisdictions have gradually
come to understand and embrace the concept that to be carried out at a high standard,
coronial work cannot be performed by persons who, through no fault of their own, are
amateurs in this field. Except in New South Wales, most coronial work of any

109

110

111

112

Submission 41, Michael Barnes, pp 5-6.

Submission 17, New South Wales Bar Association, p 16.

See, for example, Submission 14, Adjunct Professor Hugh Dillon, p 80; Submission 17, New South
Wales Bar Association, p 14.

Evidence, Adjunct Professor Dillon, 29 September 2021, p 3.
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2.26

2.27

2.28

2.29

complexity is now done by full-time professional coroners who are judicial officers with
the rank and title of Magistrate.!'?

As noted in chapter 1, prior to the establishment of the standalone Coroners Court of Victoria,
the institutional arrangements were similar to current NSW arrangements, to the extent that
coronial work was undertaken by both full-time specialist coroners in Melbourne and by
magistrates for elsewhere in the State.'* An inquiry by the Parliament of Victoria's Law Reform
Committee in 2005, which was the impetus for the major reform of that jurisdiction, observed
that the structure at that time did not provide adequate coronial services to regional Victoria.'

With respect to Queensland, the Coroners Court of Queensland sits within the structure of the
Queensland Magistrates Court but operates independently. Prior to 2012 all coronial work was
undertaken by magistrates. Since then, while coroners are appointed as magistrates, all coronial
work is conducted by seven full-time specialist coroners located across Queensland, in addition
to one part-time specialist magistrate and a specialist acting magistrate.'"

Relevant to this, the Law Reform Commission of Western Australia undertook a review of
coronial practice in Western Australia which examined the structure of having specialist
coroners as well as magistrates acting as coroners in regional Western Australia. The report
highlighted that the standard and timeliness of investigations was a matter of concern. Regional
magistrates were under-trained and under-resourced, had competing caseloads, undertook a
small number of inquests and delegated responsibilities to court registrars or clerks. The Law
Reform Commission of Western Australia recommended that magistrates should no longer
hold automatic ex officio appointments as coroners and that coronial regions across the State be
established with a dedicated coroner assigned to each region.117

Independence of the State Coroner

Under section 10(2) of the Coroners Act 2009 (NSW), the current structure and institutional
arrangements for the Coroners Court of NSW put the State Coroner as being 'subject to the

control and direction of the Chief Magistmte'.“8

Some of the former coroners explained that the way in which the Chief Magistrate's authority
is set out in the Coroners Act could give rise to certain challenges. Mr Barnes, in particular,
noted that the Chief Magistrate has decision-making power over the workload of individual
coroners, the manner in which cases are resolved and the budget of the Coroners Court of
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Submission 14, Adjunct Professor Hugh Dillon, Appendix F, p 112.
Submission 14, Adjunct Professor Hugh Dillon, p 60.

Submission 14, Adjunct Professor Hugh Dillon, p 27, citing Parliament of Victoria, Law Reform
Committee, Coroners Act 1985 Report (20006),
https://www.patliament.vic.gov.au/images/stories /committees/lawrefrom/coroners_act/final_re

port.pdf.

Submission 13, Coroners Court of Queensland, p 1. See also Submission 18, New South Wales Bar
Association, p 44.

Submission 14, Adjunct Professor Hugh Dillon, p 28, citing Law Reform Commission of Western
Australia, Review of coronial practice in Western Australia (2012), pp 14-17,
https://www.wa.gov.au/system/ files/2021-02/L.RC-Project-100-Final-Report_0.pdf.

Coroners Act 2009 (INSW), s 10(2).
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NSW, all of which could undermine the authority of, and could be in conflict with, the State
Coroner."” Ms Jerram also noted that the State Coroner 'has virtually no input' into the
appointment of coroners.'”

Further, Adjunct Professor Dillon argued that the Chief Magistrate's direction and control of
the State Coroner infers that the Local Court's operations and interests supersede those of the
Coroners Court of NSW.'*!

Funding and resource issues

2.31

2.32

2.33

A common theme emerging from evidence was the need for the Coroners Court of NSW to
have a significant increase in funding and resources, in order to meet its caseload in a timely
fashion and optimally perform its death investigation and prevention functions.

In this regard, it is important to note the recommendation from the inquiry into the high level
of First Nations people in custody and oversight and review of deaths in custody, that the NSW
Government allocate additional resources, including adequate funding and staffing, to ensure
that the Coroners Court of NSW can effectively undertake its role in investigating deaths in
custody in a timely manner.'*

Adjunct Professor Dillon submitted that certain performance measures, such as delays and
backlogs, indicate that the Coroners Court of NSW is not resourced to perform its objectives
in a timely manner.'* Several stakeholders agreed, including the Legal Aid Commission of New
South Wales (LLegal Aid NSW) and New South Wales Bar Association, arguing that the following
factors indicate inadequate resourcing of the Court:

° the inadequacy of funding and staffing of the Coroners Court of NSW when compared
to other Australian coronial jurisdictions

o significant delays in investigations and inquest
. the high and persistent backlog of mandatory inquests

° a decline in the number of inquests being held, and few discretionary inquests being
held.'*

119

120

121

123

124

Submission 41, Mr Michael Barnes, p 5.

Evidence, Ms Jerram AM, 29 September 2021, p 2.

Submission 14, Adjunct Professor Hugh Dillon, p 62.

Select Committee on the High Level of First Nations People in Custody and Oversight and Review
of Deaths in Custody, NSW Legislative Council, High Level of First Nations People in Custody and Oversight
and Review of Deaths in Custody (2021), p 150.

Submission 14, Adjunct Professor Hugh Dillon, pp 35-49.

See, for example, Submission 8, Aboriginal Health and Medical Research Council of NSW, p 3;
Submission 14, Adjunct Professor Hugh Dillon, pp 35-49; Submission 17, New South Wales Bar
Association, p 4; Submission 27, National Justice Project, p 21; Submission 31, Jumbunna Institute
of Indigenous Education and Research, Research Unit, Research Unit, p 9; Submission 39, Gilbert +

Tobin, pp 16-17; Submission 41, Mr Michael Barnes, pp 4-5; Submission 46, Legal Aid Commission
of New South Wales, pp 26, 29-33.
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This section will explore these issues, starting first by looking at caseload and clearance rates for
the Coroners Court of NSW.

Caseload and clearance rates

The NSW Government submission noted that data from the Productivity Commission
demonstrated a 19 per cent increase in the caseload of the Coroners Court of NSW over the
past five years with a corresponding increase in the pending caseload.'”

The Department of Communities and Justice provided data on the number of deaths reported,
cases finalised and inquests held between 2011 and 2022, demonstrating a steady increase in
caseload, as represented in Table 2 below.

Table 2 Caseload from 2011 to 2020

2011 | 2012 | 2013 | 2014 | 2015 | 2016 | 2017 | 2018 | 2019 | 2020

Deaths 5,694 | 5,369 | 5,340 | 5,610 | 5,766 | 5,960 | 6,602 | 6,264 | 6,673 | 6,374
reported

Investigations | 5,939 | 4,147 | 4,514 | 5,354 | 6,376 | 5,731 | 6,450 | 5,887 | 6,203 | 7,040
finalised

Inquests held | 290 148 142 140 150 120 84 111 113 112

Source: Correspondence from Department of Communities and Justice, to Chair, 11 February 2022, p 5.

The NSW Government noted that 'inquests are becoming increasingly lengthy and complex'. 126

The scale and profile of inquests into events in recent years was noted, such as the two inquests
into deaths arising from the COVID-19 outbreak at the Newmarch House nursing home and
on board the Ruby Princess cruise ship, and the series of inquests into the bushfires from 2019-

2020."

In terms of the distribution of caseload between the State Coroners Court and regional
magistrates, Adjunct Professor Dillon reported that since the State Coroners Court started
triaging all deaths in NSW from March 2020, its overall workload has increased by
approximately 20 per cent.'”

The Department of Communities and Justice also provided data on the division of coronial
work between regional magistrates acting in their capacity as coroners and coroners at the State
Coroners Court between 2011 and 2022, as represented in Figure 1 below.

125

126

127

Submission 18, NSW Government, p 12.

Submission 18, NSW Government, pp 12-13.

See, for example, Submission 17, New South Wales Bar Association, p 30; Submission 18, NSW
Government, pp 12-13.

Submission 14, Adjunct Professor Hugh Dillon, p 32.
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Figure 1 Distribution of caseload between State Coroners Court and magistrates at
regional Local Courts

2011 2012 2013 2014 2015 2016 2017 2018 2019 2020

Deaths reported

State Coroners Court 3128 2864 2807 2901 2989 3109 3550 3423 3470 3540
Other statewide 2566 2505 2533 270 2777 2851 3052 2841 3203 2834
Total 5694 5369 5340 5610 5766 5960 6602 6264 6673 6374

Investigations
finalised

State Coroners Court 3805 2185 2305 3169 2950 3031 3508 3240 3834 3829
Other statewide 2134 1989 2209 2185 3426 2700 2942 2647 2369 3211

Total 5939 4174 4514 5354 6376 5731 6450 5887 6203 7040

Inquests-inquiries

State Coroners Court 215 111 98 103 87 92 57 74 77 94
Other statewide 75 37 44 37 63 28 27 37 36 18
Total 290 148 142 140 150 120 34 111 113 112

Fires reported

State Corcners Court N/A N/A N/A N/A N/A N/A N/A N/A N/A 148
Other statewide N/A N/A N/A N/A N/A N/A N/A N/A N/A 54
Total N/A N/A N/A N/A N/A N/A N/A N/A N/A 202

Source: Correspondence from Department of Communities and Justice, to Chair, 11 February 2022, p 5.

The Department of Communities and Justice advised that measures such as clearance rates,
backlog and pending caseload indicate whether a jurisdiction is efficiently managing its overall
caseload in a timely manner.'”

According to the Department, clearance rates are an indication of the timeframe within which
matters are finalised, which are measured by dividing the number of finalisations in the reporting
period by the number of lodgements in the same period.” While these rates are recognised as
an international measure of court performance, the Department acknowledged that 'clearance

rates are not an indication of the complexity of work involved in determining a matter'."

The Productivity Commission releases data each year on the clearance rates of all Australian
courts. Looking at the clearance rate of coronial cases finalised in NSW for 2019-2020,
determined by dividing the number of cases finalised by the number of new cases, the clearance
rate was 104.7 per cent. The NSW Government compared this result to Victoria, which had a
clearance rate of 93.4 per cent, and to Queensland, which had at rate of 93.1 per cent.

129

130

131

Cortrespondence from Department of Communities and Justice, to Chair, 11 February 2022, p 14.
Cortrespondence from Department of Communities and Justice, to Chair, 11 February 2022, p 14.
Cortrespondence from Department of Communities and Justice, to Chair, 11 February 2022, p 14.
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Comparison was also made between those jurisdictions on the percentage of cases finalised
within 12 months and within 24 months, which is represented below in Table 3.'*

Table 3  Clearance data for coronial courts in NSW, Victoria and Queensland

New South Wales Victoria Queensland
Number of finalisations of 6,862 6,841 5,744
deaths reported
Cases finalised < 12 months 83.6 % 81.8 % 80.4 %
Cases finalised < 24 months 97 % 94.5 % 93.1 %
Clearance indicator 104.7 % 93.4 % 102 %

Sonrce: Submission 18, NSW Government, p 12.

2.43 Looking at clearance rates over time, Adjunct Professor Dillon noted that based on data from
2010 to 2019, the clearance rates for the Coroners Court of NSW have 'held steady' at or close
to 100 per cent."”” However, he highlighted that clearance rates are not a true indicator of how
efficiently or effectively the Court is performing."”” Adjunct Professor Dillon noted that
clearance rates may not accurately reflect of the quality of services:

... a clearance rate seems to suggest that nothing is wrong and that we have got a very
efficient system, whereas it is actually hiding a lack of investigation. If you look at
another jurisdiction, say Victoria, where they have a 93 per cent clearance rate, that
might suggest actually that they are putting a greater effort into investigating the true
causes and circumstances of deaths. A clearance rate can be utterly misleading in itself.
Of course you should have high clearance rates if you can, but you should be doing
good investigation simultaneously. Quality should not be dismissed at the expense of
quantity.'3>

2.44 Similarly, Mr Barnes stated that the reported clearance rates of the Coroners Court of NSW do
not reflect the quality of services but instead indicate workload pressures:

Clearance rates are the mechanism by which overworked coroners cope with too much
work ... Coroners manage their workload simply by dispensing with matters. You could
say that it is an easy way out for people who do not want to do more work than they
need to; I do not think that is the case. I think it is overworked magistrates coping with
too much work by simply dispensing—and that is reflected positively for them ...13

2.45 Ms Jerram agreed on this point, stating that 'the clearance rate really does not reflect anything

other than pressure on the coroners and nothing about quality'."”’

132 Submission 18, NSW Government, p 12.

133 Submission 14, Adjunct Professor Hugh Dillon, pp 35-36.

134 Submission 14, Adjunct Professor Hugh Dillon, pp 35-41.

135 Evidence, Adjunct Professor Dillon, 29 September 2021, p 7.
136 Evidence, Mr Barnes, 29 September 2021, p 7.

137 Hvidence, Ms Jerram AM, 29 September 2021, p 7.
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Delays in investigations and inquests

Several stakeholders were concerned about the delays experienced in the coronial system and
contended that enhancing the jurisdiction's resourcing would improve the timeliness of
decisions and reduce the increasing backlog of cases.” Before outlining these concerns, it is
relevant to set out the time standards within which coronial cases should be finalised.

Essentially, the coronial time standards require 95 per cent of coronial cases and inquests to be
completed within 12 months and 100 per cent of coronial cases and inquests to be completed
within 18 months.”” There is also a Coroners Court of NSW protocol that establishes the time
standards for various coronial matters to be completed, as set out in Table 4.

Table 4 Coroners Court of NSW time standards for matters

95 per cent of cases to be 100 per cent of cases to be
finalised within finalised within

Deaths by natural causes 3 months 6 months

with no brief of evidence

ordered

Deaths dispensed with a 6 months 9 months

brief of evidence ordered

Deaths proceeding to inquest | 12 months 18 months

Source: Submission 17, New South Wales Bar Association, Appendix B, p 1.

Despite these standards being in place, stakeholders reported delays at different stages of the
coronial process, including:

° the length of time between a death reported to the Coroners Court of NSW and a decision
on whether to dispense or hold an inquest

o the length of time between a decision to hold an inquest, the commencement of the
inquest hearing and the findings and recommendations being delivered.""

On the second of these points, Adjunct Professor Dillon conducted a review in 2019 on the
completion time for inquests by specialist coroners. He highlighted that this review was limited

138

139

140

See, for example, Submission 8, Aboriginal Health and Medical Research Council of NSW, p 3;
Submission 30, The Royal Australian and New Zealand College of Psychiatrists, p 4; Submission 31,
Jumbunna Institute of Indigenous Education and Research, Research Unit, p 9; Submission 35,
Australian Medical Association (NSW), p 2; Submission 39, Gilbert + Tobin, pp 16-17; Submission
46, Legal Aid Commission of New South Wales, p 7; Submission 54, CFMEU Mining and Energy
Union Division, NSW Branch p 3; Submission 57, Public Service Association of New South Wales,
pp 10-11; Evidence, Mr David Evenden, Solicitor Advocate, Coronial Inquest Unit, Legal Aid
Commission of New South Wales, 29 September 2021, p 14; Evidence, Dr Louis Schetzer,
Policy and Advocacy Manager and National Manager, Australian Lawyers Alliance, 29 September
2021, p 21.

Submission 9, The Law Society of New South Wales, Appendix 1, p 13.

See, for example, Submission 39, Gilbert + Tobin, p 17; Submission 46, Legal Aid Commission of
New South Wales, p 28.
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to inquests from 2015 to 2018, given the limitations in collection and publication of relevant
data. The findings are represented in Figure 2.

Figure 2 Time to completion of inquests - Specialist coroners 2015-2018

How long to complete inquests in NSW?
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Time to complete inquest
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Source: Submission 9, The Law Society of New South Wales, Appendix 1, p 15.

2.50 Other stakeholders also reported that there were substantial delays in the coronial system. With
respect to the timeframes for decisions on whether to hold an inquest, Gilbert + Tobin noted
that in one of its cases, four years have passed since their client's mothers death, with the
decision on whether an inquest will be held still not having been made.""'

2.51 Legal Aid NSW also advised that in its experience the time between death and the date of the
coronial findings is between three and five years and in some of their cases an inquest has been
held up to seven years after the death.'*

2.52 In the few cases in which a regional magistrate holds a coronial inquest, evidence to the inquiry
also detailed the impact of delays in terms of progress and completion of a matter. The
Australian Lawyers Alliance provided an example of an regional inquest being finalised five
years after the death:

In one example reported by an ALA member, involving the death of 18-year old
Thomas Redman in Barrington (near Gloucester) in December 2015, the inquest
process took 5 years to be finalised. The inquest was heard by LCM Hudson with the
first hearing dates being 16 and 17 May 2018. Further dates were not available until 12
and 13 June 2019. The findings were delivered on 24 January 2020 — five years after the
death.143

2.53 As to what is contributing to these types of delays, Ms Kirsten Edwards, Member of the New
South Wales Bar Association Inquests and Inquiries Committee, acknowledged that the reason

141 Submission 39, Gilbert + Tobin, p 26.
142 Submission 46, Legal Aid Commission of New South Wales, p 28.
143 Submission 6, Australian Lawyers Alliance, p 7.
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for delays at the State Coroners Court and in regional NSW are 'multi-faceted' and that 'it is easy

to say it is inadequate resourcing, but it operates at a number of levels'."*

The NSW Government made a similar observation, noting that the multiagency nature of the
coronial system gives rise to various reasons for delay:

. the timeliness of coronial processes is reliant on a range of complex and
interdependent workflows, shared across each of the three key agencies involved ... As
such, the pending caseload may reflect delays across each stage of the coronial process.
This includes delays which are outside of the direct control of the coroner, such as
delays in the finalisation by Forensic Medicine of a post-mortem report, and delays in
the preparation by NSWPF of the coronial brief of evidence.!*

As to the length of delays, however, the Department of Communities and Justice advised that
it was not able to provide data on the average timeframe from a decision to hold an inquest to
the commencement of an inquest, or the average length of an inquest.'* It was also unable to
provide data on the average length of coronial inquest cases in metropolitan areas versus the
regions, pointing to limitations it has in extracting this type of data from its systems.""’

The committee was also informed that through the ongoing work of the NSW Government's
Improving the Timeliness of Coronial Procedures Taskforce (Timeliness Taskforce), the Department of
Communities and Justice is currently developing capacity to extract and report a range of
coronial data to enable monitoring over time of the impact of various initiatives being
implemented through the Timeliness Taskforce's work, which is detailed below.'**

An analysis provided by the NSW Bar Association indicated that the existing backlog of cases
in the Coroners Court of NSW was about 130 cases and that only significantly increased
resources would reduce it.'*

Initiatives to improve timeliness

As noted in Chapter 1, the NSW Government's Timeliness Taskforce comprised senior
representatives from the vatious government agencies involved in coronial process 'to identify
ways of improving the timeliness of coronial procedures and the experiences of families and
loved ones'."”” The Timeliness Taskforce identified that the over-reporting of natural deaths and
delays in finalising post-mortem reports contribute to delays in the coronial system in NSW.""

144

145

146

147

148

149

150

151

Evidence, Ms Edwards, 29 September 2021, p 24.
Submission 18, NSW Government pp 12-13.

Correspondence from Department of Communities and Justice, to Chair, 11 February 2022, pp 9-
10.

Cortrespondence from Department of Communities and Justice, to Chair, 11 February 2022, pp 9-
10.

Correspondence from Department of Communities and Justice, to Chair, 11 February 2022, p 10.
Submission 17, New South Wales Bar Association, p 35.

NSW Government, Progress Report on the Improving the Timeliness of Coronial Procedures Taskforce (October
2021), p 4.

NSW Government, Progress Report on the Improving the Timeliness of Coronial Procedures Taskforce (October
2021), p 10.
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On this last point, the Timeliness Taskforce noted that the 'lengthiest phase of the coronial
process is the post-mortem investigation'. A decision to dispense with or hold an inquest cannot
be made until the coroner receives the final post-mortem report, which can take several months
despite the examination being typically completed within three to five days of admission."

In terms of the timeframes for post-mortem examinations and final reports, the Department of
Communities and Justice advised that for November 2021 the median timeframe for a post-
mortem examination was three days and the median timeframe for provision of the post-
mortem report was 160 days, which has improved from four days for a post-mortem
examination and 221 days for a post-mortem report in 2019."”° The Department of
Communities and Justice also noted that State Coroners Court registry uses a 'Priority Request'
process to allow families to request an expedited post-mortem report but the request is subject
to the NSW Health forensic pathologist capacity to accommodate these requests.'*

One of the four objectives of the Timeliness Taskforce was to implement initiatives aimed at
reducing delays in finalising post-mortem reports. Recognising the 'limited forensic medicine
resources', the Timeliness Taskforce noted that one of the key reasons for delays in the final
post-mortem report is 'the limited number of forensic pathologists, both in Australia and
worldwide' and the 'extremely limited number of neuropathologists in NSW, which can impact
timely completion of reports'."” This will be discussed further in chapter 3.

With respect to the over-reporting of natural cause deaths, the Timeliness Taskforce identified
that reducing the over-reporting of natural cause deaths is expected to improve timeliness by
alleviating pressure on the coronial system. It noted that 60 per cent of deaths reported to the
Coroners Court of NSW were natural cause deaths. The Timeliness Taskforce found that there
was a reluctance among general practitioners to issue a Medical Certificate of Death, due to
concerns as to whether the patient's pre-existing condition resulted in the death, unfamiliarity
with the patient or not having seen them recently."

The Timeliness Taskforce concluded that improved guidance to general practitioners to certify
natural cause deaths would allow coronial resources to 'focus on the deaths that warrant the
scrutiny of a Coroner'."”” To this end, the Coroners Act was amended in 2020 to remove the
requirement to report a death to the Coroners Court of NSW if the deceased had not seen a
medical practitioner in six months before their death."
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157
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NSW Government, Progress Report on the Improving the Timeliness of Coronial Procedures Taskforce (October
2021), p 13.

Correspondence from Department of Communities and Justice, to Chair, 11 February 2022, pp 8-9.
Correspondence from Department of Communities and Justice, to Chair, 11 February 2022, p 11.

NSW Government, Progress Report on the Improving the Timeliness of Coronial Procedures Taskforce (October
2021), p 14.

NSW Government, Progress Report on the Improving the Timeliness of Coronial Procedures Taskforce (October
2021), p 11. See also Submission 41, Mr Michael Barnes, p 2.

NSW Government, Progress Report on the Improving the Timeliness of Coronial Procedures Taskforce (October
2021), p 11.

NSW Government, Progress Report on the Improving the Timeliness of Coronial Procedures Taskforce (October
2021), p 11.
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The Timeliness Taskforce is also developing timeliness standards for the key steps in the
coronial process to support monitoring of performance. The NSW Government noted that
'these timeliness standards, in combination with clinical standards being developed, will form
the basis against which each agency will monitor compliance against the standard and the key

performance indicators'."”

Despite the work undertaken and initiatives implemented as part of the Timeliness Taskforce,
some stakeholders still raised concerns with delays in post-mortem reports and over-reporting
of natural cause deaths. For example, Legal Aid NSW expressed concern about the time taken
for the completion of post-mortem reports and how this often delays the progress of a coronial
investigation.'” Legal Aid NSW explained that commonly a case is not allocated to a coroner
and no further steps are taken until a post-mortem report is received. As such, a delay in
obtaining a post-mortem report delays decisions on the cause of the death and delays the start
of any inquest."’

On the volume of natural cause deaths, Mr Barnes expressed concern that more than half of all
reportable deaths are natural cause deaths, noting the impacts of this on the court resources and
families:

This causes unnecessary intrusion into the lives of the bereaved at a most sensitive time;
consumes significant resources of an under-funded system; delays the finalisation of
matters more appropriately dealt with by a coroner; and serves little worthwhile
purpose.!6?

In correspondence to the committee in April 2022, the Department of Communities and Justice
advised that while data indicated that a reduction in the number of natural cause deaths reported
to the Coroners Court of NSW for 2020, this trend did not continue in 2021. In addition, the
data from the first quarter of 2022 indicated that the number of natural cause deaths reported
are tracking at similar levels to 2021.'” This data is demonstrated in Figure 3 below.
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163

Submission 18, NSW Government, p 16.

Submission 46, Legal Aid Commission of New South Wales, p 29.

Submission 46, Legal Aid Commission of New South Wales, p 29.

See also Submission 41, Mr Michael Barnes, p 2.

Cortrespondence from the Department of Communities and Justice, to Chair, 13 April 2022.
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Figure 3 Natural cause deaths reported to the Coroners Court of NSW

Natural cause deaths
Natural cause deaths

Year Reported Closed
2018 3002 2888 300
2019 2970 2792 4000
2020* 2650 2295 2500
2021* 2919 1956 2000
2022 (Q1)* 776 126 1500
1000
* Closed cases (% of all cases registered): 500
2020 79.40% . I —
2021 50.50% 2018 2019 2020* 2021* 2022 (Q1)*
2022 (Q1) 8.60% M Case type at notification M Case type at closure

Source: Correspondence from the Department of Communities and Justice, to Chair, 13 April 2022

Impact of delays

While the impact of delays on families is discussed in more detail in chapter 5, it is necessary to
note in this chapter that a number of inquiry participants raised concern that the lengthy delays
in the coronial system can exacerbate bereaved families' trauma, create uncertainty, stress and
anxiety for families and prolong the mourning and healing process.'* With particular regard to
First Nations families, several stakeholders identified that in the context of First Nations
people's experience with racism and relationship with the justice system, delays can add to an
already existing distrust in the system and a sense of injustice.'®’

In addition to families feeling the adverse impacts of delays, the committee heard that delays
also impact witnesses and persons of interest. The New South Wales
Nurses and Midwives' Association explained that its members who make statements in coronial
matters can be distressed by lengthy delays due to the prolonged uncertainty about whether they
will be subpoenaed to give evidence, a wait which can be for up to five years.'® The NSW Bar
Association made a similar point, noting that delays in coronial matters have a wide impact:

Members of the Association, and the legal profession more broadly, with experience in
the jurisdiction point to delay as one of the most significant triggers of increased distress

164 See, for example, Submission 34, New South Wales Aboriginal Land Council, pp 2-3; Submission 30,

Aboriginal Legal Service NSW/ACT), p 7; Submission 39, Gilbert + Tobin, p 17; Submission 33,
Katie Lowe, p 8; Submission 30, The Royal Australian and New Zealand College of Psychiatrists,
p 6; Evidence, Dr Schetzer, 29 September 2021, p 21.

165 See, for example, Submission 9, The Law Society of New South Wales, Appendix 1, pp 17-18;

Submission 27, National Justice Project, pp 19 and 43; Submission 31, Jumbunna Institute of
Indigenous Education and Research, Research Unit, p 9.

166 See, for example, Submission 51, New South Wales Nurses and Midwives' Association, p 6; Evidence,

Ms Laura Toose, Legal officer, New South Wales Nurses and Midwives' Association, 31 January
2022, p 11. See also Submission 30, The Royal Australian and New Zealand College of Psychiatrists,

po.

34

Report 1 - April 2022



2.70

2.1

2.72

2.73

2.74

SELECT COMMITTEE ON THE CORONIAL JURISDICTION IN NEW SOUTH WALES

and even re-traumatisation not only of family members but also of others, such as health
workers, police officers and correctional staff.167

Several stakeholders also raised concerns about the impact of delays on the integrity and quality
of coronial investigations. On this point, when evidence gathering occurs over multiple years,
the quality and reliability of evidence can be affected if witnesses have a poor recollection of
events that occurred years ago. This can be prejudicial to the investigation and impact its
credibility and integrity.'®

For example, Gilbert + Tobin reported that for an inquest into the death of their client's son,
witnesses' evidence regarding the events leading to the death was of limited assistance due to
witnesses' difficulty in remembering events that occurred four year eatlier.'”

The NSW Bar Association noted that, generally, many witness statements are obtained in a
timely fashion and the most significant impact of delay is actually on the quality and reliability
of additional evidence not previously included as part of the initial investigation.'™

Questions were also raised about the utility and relevance of coroners' findings and
recommendations when delivered after a lengthy period of time after the death. Adjunct
Professor Dillon commented that when recommendations are made a significantly long time
after the death, the death prevention potential of the recommendations is reduced because the
incentive to take remedial action is diminished.'”" Similatly, the Royal Australian and New
Zealand College of Psychiatrists stated that delays reduce the relevance of recommendations to
services and clinicians and hinder changes being made that may have prevented future harm if
they had been implemented in a timely way.'”

The Independent Bushfire Group similarly raised this concern, highlighting that it can often be
more than two years before a bushfire inquiry commences, and another year or more before the
process concludes and hands down findings and recommendations. Reflecting on the impact
these timeframes have on implementing recommendations, it stated:

Given bushfires are an annual occurrence, the significant operational gains from the
coronial recommendations could be lost or outdated by the time they are handed down.
Bushfire lessons need to be identified and acted upon in a timely manner, especially in
NSW where the same issues from one fire season can arise less than six months later
and the stakes for life, property and the environment are so high.!7
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171

172

Submission 17, New South Wales Bar Association, p 31.

See, for example, Submission 27, National Justice Project, p 21; Submission 30, The Royal Australian
and New Zealand College of Psychiatrists, p 4; Submission 31, Jumbunna Institute of Indigenous
Education and Research, Research Unit, p 9; Submission 33, Katie Lowe, p 8; Submission 39, Gilbert
+ Tobin, p 17; Evidence, Dr Schetzer, 29 September 2021, p 21.

Submission 39, Gilbert + Tobin, p 17.
Submission 17, New South Wales Bar Association, p 37.
Submission 9, The Law Society of New South Wales, Appendix 1, p 18.

See, for example, Submission 30, The Royal Australian and New Zealand College of Psychiatrists,
p 4. See also Submission 51, New South Wales Nurses and Midwives' Association, p 6.

Submission 37, Independent Bushfire Group, p 2.
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The NSW Bar Association agreed that agencies and organisations may hold off on taking any
remedial action until the coroner's findings and recommendations are delivered, however, in
some cases, the fact that an inquest is on foot can prompt agencies and organisations to take
remedial action prior to findings and recommendations being delivered.'™

Backlog of mandatory death in custody inquest cases

In the context of funding and resource concerns, with delays being an indicator of the
performance of the Coroners Court of NSW, several inquiry participants emphasised the
impacts associated with a backlog of mandatory death in custody inquests, known as 'section 23

inquests'.'”

The NSW Bar Association referred to the State Coronet's annual report highlighting that every
year between 2000 and 2019 there have been 'unavoidable delays' in concluding section 23
investigations concerning deaths in custody and police operations.'”

Indeed, several submitters reported significant delays with these types of inquests, highlighting
the following specific cases as examples:

° Paigh Bartholomew died in 2012 and the inquest into her death was finalised in 2017, five
years after her death.

o Danny Whitton died in 2015 and the inquest into his death was finalised in 2021, six years
after his death.

o David Dungay Jr died in 2015 and the inquest into his death was finalised in 2019, four
years after his death.

. Jack Kokaua died in 2018 and the inquest into his death of was finalised in 2021, just over
three years after his death.'”

Further, a study by Adjunct Professor Dillon in 2019 reported that between 2010 and 2019, the
average annual clearance rate for mandatory death in custody inquests was 80 per cent.'” For
2020, Legal Aid NSW noted that only 46 mandatory death in custody inquests had been
finalised, with 96 mandatory death in custody inquests not completed. Legal Aid NSW noted
that two of the 96 pending mandatory death in custody inquests are from 2015, one from 2016,

174
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177

178

Submission 17, New South Wales Bar Association, p 38.

See, for example, Submission 14, Adjunct Professor Hugh Dillon, pp 12 and 39; Submission 17, New
South Wales Bar Association, pp 31 and 37; Submission 34, Aboriginal Land Council, pp 2-3;
Submission 36, Aboriginal Legal Service NSW/ACT), p 7; Submission 46, Legal Aid Commission
of New South Wales, pp 25-26.

Submission 17, New South Wales Bar Association, p 34.

See, for example, Submission 46, Legal Aid Commission of New South Wales, p 31; Submission 27,
National Justice Project, pp36-38; Submission 36, Aboriginal Legal Service (NSW/ACT), pp 6 and
8.

Submission 14, Adjunct Professor Hugh Dillon, p 39.
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nine from 2017 and fifteen from 2018."” The Department of Communities and Justice informed
that as at 24 November 2021, there were 141 pending mandatory death in custody inquests.'®

The NSW Bar Association described the backlog of mandatory death in custody inquests as
'chronic' and stressed that delays and backlogs have exceeded the current capacity of the State
Coroner and Deputy State Coroners to manage. In its view, the current backlog in relation to
mandatory death in custody inquests is due in large part to the high level of incarceration, which
disproportionately affects First Nations people, their families and communities."™

Adjunct Professor Dillon also recognised that during 2020 and 2021, the efforts of the State
Coroner and Deputy State Coroners had seen a slowing down in the growth of the backlog of
mandatory death in custody inquests. However, the backlog of mandatory death in custody
inquests, and the resources concentrated on this subset of inquests in order to address the
backlog, was viewed as having a significant impact on the availability of court resources to
undertake other inquests.'® Specifically, this backlog, in the context of insufficient court
resources, can create a barrier to coroners undertaking discretionary inquests.'”

In this regard, the NSW Bar Association stated that the coronial system 'is very stressed and is
struggling to keep up with its incoming section 23 deaths in custody and police operations work,
let alone reducing section 23 backlogs and undertaking valuable discretionary inquests'.'**
Adjunct Procession Dillon commented that little resources are left for conducting discretionary
inquests over which the State Coroner and Deputy State Coroners have exclusive jurisdiction,

such as the death of children or disabled people in care.'®

In examining the 77 published inquest findings for 2020, the NSW Bar Association observed
that mandatory inquests constituted two-thirds of all inquests and "relatively few discretionary
inquests into other possibly preventable deaths are being conducted'. In its view, the fact that
40 per cent of reported deaths are due to non-natural causes, yet a limited number of
discretionary inquests are held, is likely a result of resource constraints."

Related to this, with respect to the overall number of inquests being held, Adjunct Professor
Dillon reported that since 2010 there has been a 'slow decline' in the total number of inquests
being held."” Mr Barnes contended that discretionary inquests are not being held into deaths
which warrant an inquest due to resourcing constraints:

In my experience it means that matters which should go to inquest or should be further
investigated do not receive that level of attention, simply because the coroners do not
have the capacity to do it. You simply have to finalise about as many matters that are
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Submission 46, Legal Aid Commission of New South Wales, p 26.

Cortrespondence from Department of Communities and Justice, to Chair, 11 February 2022, p 8.
Submission 17, New South Wales Bar Association, p 4.

Submission 14, Adjunct Professor Hugh Dillon, p 12.

See, for example, Submission 14, Adjunct Professor Hugh Dillon, p 12; Submission 17, New
South Wales Bar Association, p 35; Submission 41, Mr Michael Barnes, pp 4-5.

Submission 17, New South Wales Bar Association, p 31.

Submission 14, Adjunct Professor Hugh Dillon, p 12.

Submission 17, New South Wales Bar Association, p 35.

Submission 14, Adjunct Professor Hugh Dillon, p 38.
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coming in or you will get buried in a backlog. That is only achieved by dispensing with
inquests expeditiously, even though there might be legitimate questions that you would
otherwise choose to investigate.!8

2.85 Mr David Evenden, Solicitor Advocate in the Coronial Inquest Unit at Legal Aid NSW, held a
similar view, reporting that 'matters that should be going to inquest are not because of
resourcing issues—because there are not enough coroners'.'”

Expenditure on coronial services across Australian jurisdictions

2.86 In comparison to other Australian coronial jurisdictions, stakeholders argued that NSW spends
significantly less on its coronial system. According to Mr Barnes, the difference in funding levels
infers that the NSW system is under-funded:

New South Wales funds its coronial system at about one half of the per capita rate of
Queensland and Victoria. No one with any insight into the workings of the coronial
systems in those latter two states has suggested that their systems are overly funded or
wasteful. There is no basis on which to hope that NSW could achieve efficiencies of
operation that would compensate for the different rates of funding. Consequently, the
only conclusion is that the NSW system is underfunded.’®

2.87 Some stakeholders referred to data from the Productivity Commission to illustrate that the
Coroners Court of NSW receives a similar number of reportable deaths per year with much less
recurrent expenditure.””’ In 2019-20, there were 6,506 reported deaths in NSW, 5,631 in
Queensland and 7,323 in Victoria. In that same period, the recurrent expenditure was $6,908,000
in NSW, $12,437,000 in Queensland and $21,549,000 in Victoria."”” Based on these figures, the
NSW Bar Association observed that in 2019-20 the Coroners Court of NSW received almost
25 per cent of all reported deaths nationally but spent only 12 per cent of the national
expenditure on the coronial jurisdiction.'”

2.88 The Productivity Commission data also reported the cost per finalised case for each
jurisdiction.” For 2019-20, the cost was $990 in NSW, $1,779 in South Australia, $2,199 in
Tasmania, $2,738 in Western Australia, $3,827 in the Northern Territory, $2,165 in Queensland,
$3,150 in Victoria and $5,023 in the Australian Capital Territory. The national average cost per
case was $2,195.1%

188 Evidence, Mr Barnes, 29 September 2021, p 5.

189 Evidence, Mr Evenden, 29 September 2021, p 14.

190 Submission 41, Mr Michael Barnes, p 4.

91 See, for example, Submission 14a, Adjunct Professor Hugh Dillon, pp 11-12; Submission 17, New
South Wales Bar Association, p 32; Submission 39, Gilbert + Tobin, p 17.

192 Submission 17, New South Wales Bar Association, pp 31-32.

193 See, for example, Submission 17, New South Wales Bar Association, p 32. See also Submission 14a,
Adjunct Professor Hugh Dillon, pp 11-12; Submission 39, Gilbert + Tobin, p 17.

194 Productivity Commission, Report on Government Services 2022 (February 2022), Tables 7A.2, 7A.12 and
7A.35.

195 Submission 14a, Adjunct Professor Hugh Dillon, p 11.
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The Productivity Commission's most recent data was released in eatly 2022 for the period 2020-
21. This largely demonstrated a consistent trend in the costs per finalised case for each coronial
jurisdiction. There were 6,304 deaths reported in NSW, 5,714 in Queensland and 7,052 in
Victoria. The recurrent expenditure was $7,971,000 in NSW, $12,136,000 in Queensland and
$22,152,000 in Victoria. The cost per finalised case was $1,237 in NSW, $1,689 in South
Australia, $2,126 in Tasmania, $3,695 in Western Australia, $4,262 in the Northern Territory,
$2,076 in Queensland, $3,361 in Victoria and $11,885 in the Australian Capital Territory. The
national average cost per case was $2,415."°

With respect to assessing the data, both the Department of Communities and Justice and
Adjunct Professor Dillon commented on the extent to which the Productivity Commission's
figures allow for an accurate funding comparison between jurisdictions.'”’

In the view of the Department of Communities and Justice, the funding for the Coroners Court
of NSW is not directly comparable to the other coronial jurisdictions, including Victoria, given
the structural and operational differences between each.' It also noted that the Productivity
Commission's data for the Victorian spend on the coronial jurisdiction includes costs that are
not included in the NSW figures, such as the costs for government assisted burials and
cremations and certain inquest costs, like costs associated with briefing Counsel Assisting and
independent expert reports.'”

The Department of Communities and Justice also observed that the reported figures 'are for
the State Coroners Court only, and do not take into account judicial and staff resources at
regional Local Court locations ... ">

Adjunct Professor Dillon also highlighted how the Productivity Commission's data does not
accurately reflect the true expenditure on the Coroners Court of NSW, noting that it does not
include the cost of coronial work undertaken by the Local Court. In his view, the true cost per
finalised case is likely closer to the expenditure in Queensland and the national average. Using
the national average cost per case of $2,195, Adjunct Professor Dillon proposed that the annual
recurrent expenditure of the Coroners Court of NSW, based on 6,500 cases finalised per year
would be $14,250,000 which is approximately double the Productivity Commission's figure for
NSW.*"" On this basis, Victoria's recurrent expenditure is $7 million per year more which, in
Adjunct Professor Dillon's view, is largely attributable to the cost of operating the Coroners
Prevention Unit (discussed in chapter 4).**
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Productivity Commission, Report on Government Services 2022 (February 2022).

Correspondence from Department of Communities and Justice, to Chair, 11 February 2022, pp 4-7;
Submission 14a, Adjunct Professor Hugh Dillon, pp 11-12.

Correspondence from Department of Communities and Justice, to Chair, 11 February 2022, pp 6-7.

Correspondence from Department of Communities and Justice, to Chair, 11 February 2022, p 6. See
also Submission 17, New South Wales Bar Association, p 33.

Correspondence from Department of Communities and Justice, to Chair, 11 February 2022, p 4.

Submission 14a, Adjunct Professor Hugh Dillon, pp 11-12. See also Submission 17, New South
Wales Bar Association, p 33.

Submission 14a, Adjunct Professor Hugh Dillon, p 12. See also Submission 17, New South Wales
Bar Association, p 33.
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2.94

2.95

2.96

Another indicator of resourcing discussed in the inquiry was the number of coroners in NSW
compared to other jurisdictions.*” With respect to the comparative number of coroners, the
Department of Communities and Justice reported that for 2020-21, there are 0.9 coroners in
NSW and 1.6 coroners in Victoria per 1,000 finalisations.”™ Legal Aid NSW noted that
Queensland's population is 63 per cent of that in NSW, yet it has seven specialist coroners,
whereas Victoria's population is 82 per cent of that in NSW, yet it has 11 (and now 13 as at 30
June 2021) specialist coroners.*”

According to the NSW Bar Association, coronial services in New South Wales have become
more centralised, without proper statutory administrative foundation and with a very limited
number of specialist coroners to undertake a high caseload compared to the number of specialist
coroners in Victoria and Queensland.*” The NSW Bar Association supported centralisation,
however, it expressed concern that the State Coroners Court is assuming the administrative
functions of regional magistrates when its resources ate already 'over-stretched'.””

Mr Barnes' memorandum to the Attorney General in 2017 noted that the number of full-time
equivalent administrative staff in NSW per 1,000 finalisations was lower than that in Victoria
and Queensland.”® For 2020-21, the full-time equivalent administrative staff per 1,000
finalisations in NSW was 5.9 in NSW and 17.5 in Victoria.?”

Committee comment

2.97

2.98

It is clear to the committee that the Coroners Court of New South Wales does not have a
structure that recognises and supports the specialist nature of the jurisdiction and the unique
role it plays. Based on the evidence before it, the committee considers that the Coroners Court
and all those who work in the jurisdiction deliver a high quality service to the community, but
that heavy workloads across the system and a lack of resources means that there is significant
room for improvement of the coronial system as a whole. Each of these issues will be explored
and recommendations made to addtress them.

In the view of the committee, there are significant issues which stem from the current
architecture of the Coroners Court of NSW. Firstly, the current structure suggests that coronial
work is an offshoot of the criminal justice system, when the nature and objectives of the two
jurisdictions are very different. The Coroners Court is uniquely placed to investigate systemic
issues and systems failure within government administration and service delivery and coroners
develop a range of specialist skills to fulfill this critical role.
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See, for example, Submission 6, Australian Lawyers Alliance, p 6; Submission 17, New South Wales
Bar Association, p 12; Submission 39, Gilbert + Tobin, p 17; Submission 46, Legal Aid Commission
of New South Wales, p 25.

Correspondence from Department of Communities and Justice, to Chair, 11 February 2022, p 6.

See, for example, Submission 46, Legal Aid Commission of New South Wales, p 25; Coroners Court
of Victotia, 2020-2021 Annual Report (2020), pp 7-11.

Submission 17, New South Wales Bar Association, p 15.

Submission 17, New South Wales Bar Association, p 13.

Submission 14, Adjunct Professor Hugh Dillon, Appendix B, p 80.

Correspondence from Department of Communities and Justice, to Chair, 11 February 2022, p 6.
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Secondly, there has been a failure to achieve the objective which underpins the conferral of
coronial duties on regional magistrates — the delivery of timely and quality coronial services in
regional New South Wales. The framework and support to arm regional magistrates with the
skills and resources necessary to achieve this objective has long been absent. Regional
magistrates have not been given the opportunity to discharge their coronial duties with the same
expertise and diligence as the coroners at the State Coroners Court, given their competing local
court caseload and lack of specialist training and on-the-job experience in coronial matters.

Thirdly, recognising that regional magistrates are usually over-burdened, time-poor and under-
resourced when it comes to coronial matters, the Coroners Court of NSW has evolved its
practices and processes to better deliver consistent, standardised and high-quality decision-
making across the state throughout the coronial process. Specialist full-time coroners now
undertake all initial assessments and give coronial directions for all deaths in New South Wales,
along with undertaking most inquests into regional deaths. The coronial process has become
increasingly centralised, without the formal structure and funding in place to sufficiently support
1t.

While we consider some proposals to reform the Court's structure in the next chapter, it is clear
that the coronial jurisdiction also needs to be significantly better funded and resourced to meet
its death investigation and prevention objectives — regardless of what structure it takes.

In this regard, we wish to make a couple of observations. First, we would like to acknowledge
that there are initiatives underway to improve timeliness in the coronial process through the
work of the NSW Government's Improving the Timeliness of Coronial Procedures Taskforce (Timeliness
Taskforce). The Timeliness Taskforce has identified aspects of the coronial process contributing
to delays and has implemented initiatives to improve timeliness outcomes. While this work is
undoubtedly important, the scope of the Timeliness Taskforce meant that it has not looked at
processes involving inquests and the dispensing of coronial matters by a coroner.

The second point is that the committee found it difficult to fully ascertain the extent to which
resourcing constraints are impacting the Court's performance, given the limitations of data
provided by the Department of Communities and Justice. We were unable to get a clear picture
on the average timeframe from a decision to hold an inquest to the commencement of an
inquest, nor the average length of an inquest in metropolitan areas versus the regions. We also
found it challenging to look at funding for the Court in a holistic way, given the figures did not
take into account the judicial and staff resources undertaking coronial work at regional local
court locations.

Despite this, it was still very clear to the committee that the resources the Court has at its
disposal are insufficient in meeting the growing number of complex cases it has to deal with
and current caseload pressures. There are lengthy delays at various parts of the coronial system,
and a significant backlog in mandatory section 23 death in custody inquests. These issues are
deeply affecting the families involved in the coronial process, who understandably only want
timely investigations into the circumstances of their loved one's death. We therefore make two
recommendations related to these issues, with the first aimed at improving data collection,
management and reporting of coronial cases.
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Recommendation 2

That the NSW Department of Communities and Justice undertake a review into the collection,
management and reporting of data in relation to coronial cases, with a view to identifying
system improvements that would enable greater monitoring of the coronial jurisdiction's
performance.

2.105

2.106

Second, and regardless of whether structural reforms are implemented to the coronial
jurisdiction, it is vital that the NSW Government address the delays and backlogs in coronial
cases by allocating additional funding, staffing and resources to the Coroners Court of NSW.

The committee recognises the skill, hard work and dedication of coroners and all staff involved
in the coronial process from the Department of Communities and Justice, NSW Health
Pathology Forensic Medicine, NSW Police Force and the Crown Solicitors Office, operating in
the context of high workloads and limited recourses. We consider that a significant injection
and maintenance of additional resources is required across different components of the coronial
system. The committee considers this absolutely critical in enabling the Court to deliver quality
and timely coronial services, effectively undertake its death investigation and prevention
objectives and maximise its contribution to public safety outcomes.

Recommendation 3

That the NSW Government allocate additional resources to the Coroners Court of New South
Wales, including adequate funding and staffing, to ensure it can address current caseload
pressures, delays and backlogs.

42
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Chapter 3  Structural and resourcing reforms

In the previous chapter, the focus was on issues related to the structure, funding and resourcing of the
Coroners Court of New South Wales. This chapter will outline a number of proposed reforms to address
these issues. The first part outlines two reform proposals to restructure the institutional arrangements of
the court, in order to better reflect the jurisdiction's specialist nature and enhance its independence. The
second part of the chapter considers proposed operational and funding improvements, to better support
coroners in their death investigation and prevention duties.

Proposals to reform the institutional arrangements of the Coroners Court

3.1 As outlined in Chapter 2, there were various stakeholder concerns with the current 'hybrid'
structure of the Coroners Court of NSW. In summary, this centered on coronial services in
regional New South Wales being delivered by judicial officers with different experience,
resources and capacity to undertake coronial work compared to the specialist full-time coroners
at the State Coroners Court.

3.2 In recognition of the challenges arising from this model, alongside the increasing level of
specialisation required for coronial work, two key reform proposals were advanced during the
inquiry. Both of these centered on the Coroners Court of NSW being a specialist court, which
a majority of stakeholders support. *'*

3.3 The first proposal was that the Coroners Court of NSW could become a standalone specialist
court, separate to and independent from the Local Court. The second proposal was that the
Coroners Court of NSW could be a specialist autonomous court remaining part of the Local
Court framework, similar to the model of the Children's Court of New South Wales (Children's
Court).

3.4 In exploring these proposals, consideration was given to whether a centralised or decentralised
system best serves regional New South Wales, and how the structure and arrangements would
enhance specialisation within the jurisdiction, including the training and professional
development of coroners. This section discusses these models and considerations in turn.

210 See, for example, Submission 5, MIGA, p 1; Submission 6, Australian Lawyers Alliance,
p 5; Submission 14, Adjunct Professor Hugh Dillon, pp 2-3; Submission 17, New South
Wales, Bar Association, pp 14 and 46-50; Submission 39, Gilbert + Tobin, pp 7-8; Submission
41, Mr Michael Barnes, pp 7-9; Submission 46, Legal Aid Commission of New South Wales,
pp 17-18; Submission 48, Lindsay McCabe, p 5; Submission 54, CFMEU Mining and
Energy Union Division, NSW Branch, pp 3-4; Submission 57, Public Service Association of New
South Wales, p 9; Evidence, Dr Schetzer, Policy and Advocacy Manager and National
Manager, Australian Lawyers Alliance, 29 September 2021, p 23; Evidence, Mr
Timothy Bowen, Manager, Advocacy and Legal, Medical Insurance Group Australia,
30 November 2021, p 33; Evidence, Mr Jonathon Hunyor, Chief Executive Officer,
Public Interest Advocacy Centre, 30 November 2021, p 18; Evidence, Mr Stuart Barnett,
State Practice Group Leader, Slater and Gordon Lawyers, 31 January 2022, p 24,
Evidence, Ms Rita Mallia, State President, Construction Forestry Mining and Energy
Union, Construction and General Division, NSW Divisional Branch, 31 January 2022, p 25.
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3.5

3.6

3.7

3.8

3.9

3.10

31

A standalone court model

The proposal for a standalone court was supported by range of inquiry participants, including
Adjunct Professor Hugh Dillon, the Australian Lawyers Alliance, Gilbert + Tobin, the
Medical Insurance Group Australia, the Mining and Energy Union and the Public Service
Association of New South Wales.*"!

Adjunct Professor Dillon strongly advocated for this approach based on the Victorian model,
which is discussed in a case study below, under paragraph 3.15."* Ms Jerram also 'strongly
believed' that the Court should be a standalone court.””

The key features of the standalone model are the independence of the jurisdiction and the State
Coroner from the Local Court, with all coronial functions performed by full time specialist
coroners appointed to the court, from beyond the pool of existing magistrates.

According to Mr Michael Barnes, having a head of jurisdiction completely independent of
the Local Court and committed to coronial service delivery would mean the Court
would no longer need to balance its interests or priorities with another jurisdiction.*"*
Ms Jerram considered independence from the Local Court would enable it to move from
a 'subsidiary of the Local Court' to a specialist jurisdiction 'being answerable only to
the Attorney General'.*"

The New South Wales Bar Association also suggested that a standalone court may be
preferable, given that the purpose and culture of the criminal and coronial jurisdictions are
significantly different and being combined in the same court can lead to tensions.”*

Several stakeholders, including Adjunct Professor Dillon and Mr Barnes, highlighted that
a standalone court would include the appointment of full-time specialist coroners. Under
this model, while magistrates could be appointed as coroners, they would not
automatically be coroners by virtue of their office as magistrates.*”’

The advantages of having specialist full-time coroners appointed to the Court would
include enhanced opportunities for training and professional development for coroners,
and the capacity to make a greater contribution to public health and safety to prevent the
future loss of life.”"®
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See, for example, Submission 5, MIGA, p 1; Submission 6, Australian Lawyers Alliance, p 5;
Submission 14, Adjunct Professor Hugh Dillon pp 75-76; Submission 39, Gilbert + Tobin, pp 7-8;
Submission 54, CFMEU Mining and Energy Union Division, NSW Branch, pp 3-4; Submission 57,
Public Service Association of New South Wales, p 9.

Submission 14, Adjunct Professor Hugh Dillon pp 71-76.

Submission 16, Ms Mary Jerram AM, p 1.

Submission 41, Mr Michael Barnes, p 8.

Evidence, Ms Mary Jerram AM, NSW State Coroner from 2007 to 2013, 29 September 2021, p 2.

Submission 17, New South Wales Bar Association, p 50; Evidence, Dr Kiristina Stern, Chair, New
South Wales Bar Association Inquests and Inquiries Committee, 29 September 2021, p 26.

See, for example, Submission 14, Adjunct Professor Hugh Dillon, p 75; Submission 39, Gilbert +
Tobin, p 8; Submission 41, Mr Michael Barnes, p 8; Submission 57, Public Service Association of
New South Wales, p 9.

See, for example, Submission 14, Adjunct Professor Hugh Dillon, p 75; Submission 39, Gilbert +
Tobin, p 8.
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Building on those advantages, Mr Barnes emphasised that specialist coroners would have or
could develop specialist legal principles in coronial law and practice, an understanding of the
conventions and customs in culturally and linguistically diverse communities and knowledge of
forensic medicine and incident investigation in the coronial context. Additionally, coroners
could build professional relationships with the multi-disciplinary professionals and practitioners
working in the coronial system and work collaboratively to make informed decisions aligned
with coronial objectives.*”

In terms of selecting coronial appointments, stakeholders identified advantages and limitations
to appointing coroners from outside the magistracy. Adjunct Professor Dillon, Gilbert + Tobin
and the NSW Bar Association argued that recruiting coroners from beyond the magistrates pool
would be advantageous as it would add a range and depth of experience and expertise to the
jurisdiction, which would be significant given its multidisciplinary nature. In addition, Adjunct
Professor Dillon argued that this model could make the recruitment of First Nations lawyers as
coroners more feasible.”’

In the view of Mr Barnes, however, there are some drawbacks associated with breaking the
nexus with the Local Court with respect to the recruitment and retention of coroners. First,
challenges may arise in finding suitable practitioners who wish to work solely in the coronial
jurisdiction, given the taxing and different nature of the cases and the needs and interest of
bereaved families of the deceased. Mr Barnes contended that these unique pressures may not
be apparent to practitioners who may be interested in an appointment as coroner because
coronial inquests are only one part of a coronet's role. Secondly, a standalone model could
remove the transferability of coroners to and from the Local Court, which would limit the
options where a coroner is appointed who may end up being not as suited to the role.”!

With respect to the Victorian approach of appointing coroners for a term of five years with the
option to be reappointed (as discussed in the case study below), both Mr Barnes and Adjunct
Professor Dillon emphasised the principle of judicial independence that comes with proper
tenure, with judicial officers not being removed until retirement unless there is proven
misconduct. In their view, a limited term of office and requirement to seek reappointment risks
undermining the actual or perceived independence of coroners, particularly given coroners
investigate and make findings and recommendations about government bodies. Adjunct
Professor Dillon emphasised that specialist coroners as part of a standalone court model should
have the same tenure as other judicial officers.””
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Submission 41, Mr Michael Barnes, p 8.

Submission 14, Adjunct Professor Hugh Dillon, p 76; Submission 39, Gilbert + Tobin, p 8; Evidence,
Dr Stern, 29 September 2021, p 26.

Submission 41, Mr Michael Barnes, p 8.

Submission 41, Mr Michael Barnes, p 9; Evidence, Adjunct Professor Hugh Dillon, Deputy NSW
State Coroner from 2008 to 2016, and researcher in relation to coronial systems at the Law Faculty,
University of New South Wales, 29 September 2021, p 9.
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Case study: The Coroners Court of Victoria

The Coroners Court of Victoria is one example of a standalone coronial court. The coronial jurisdiction
in Victoria broke away from the Magistrates Court in 2009 when the Coroners Act 2008 (Vic) established
the standalone Coroners Court of Victoria.”” The State Coroner is a Judge of the County Court and
the Deputy State Coroner is a magistrate, both who may hold office for five years and can be re-
appointed.”

All Victorian coroners are either magistrates or directly appointed under the Coroners Act 2008 (Vic).
To be directly appointed, a coroner must be an Australian lawyer who has been practising for at least
five years. The State Coroner and Chief Magistrate may jointly assign a person who is appointed as a
magistrate to be a coroner either exclusively or in addition to any other duties.”” When making this
assignment, regard must be had to the experience and knowledge of the magistrate or reserve
magistrate in relation to coronial investigations, investigations into deaths and fires and the
identification of preventative measures following such investigations.”*

There are currently 13 coroners based at the Coroners Court of Victotia in Melbourne.”” While
magistrates, judges or former judicial officers may be appointed as coroners, Adjunct Professor Dillon
highlighted that Victorian coroners have a wide range of legal and non-legal backgrounds such as
workplace health and safety, nursing, personal injury legal practice, public law practice and medico-
legal practice.””

Victorian coroners are appointed for five years and appointments may be renewed until retirement
age. Coroners receive the salary and conditions of magistrates, but not the title, and can only be
removed from office in the same way magistrates can.*”

3.16 The clear direction of evidence to the committee was that a standalone Coroners Court, separate
from and independent of the Local Court, was better because it would:

. recognise that coronial functions, objectives and processes differ significantly and
materially from those of the Local Court

. recognise the coronial jurisdiction for its complex and multidisciplinary nature, unlike the
current structure which implies that the jurisdiction is a minor and relatively unimportant
adjunct jurisdiction of a large, mainly criminal court

o be more responsive and flexible to changing demands within the jurisdiction

225 Coroners Act 2008 (Vic), pt 1, div 8.

224 Coroners Act 2008 (Vic), ss 91, 92 and 93.

225 Coroners Court of Victoria, 2020-2021 Annual Report (2020), p 7.

226 Coroners Act 2008 (Vic), s 93(2).

221 Coroners Court of Victoria, 2020-2021 Annnal Report (2020), pp 7-11.
228 Submission 14, Adjunct Professor Hugh Dillon, p 71.

229 Submission 14, Adjunct Professor Hugh Dillon, p 73.
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o enable more tailored and effective development and management of the jurisdiction's
processes and practices

. enable the efficient and effective development and delivery of therapeutic and restorative
processes
. separate the coronial system and the criminal jurisdiction which would assist in reducing

apprehensions of bias by coroners to police and correctional officers, which for First
Nations families in particular is a concern

. facilitate focused resourcing, planning and governance for the coronial system without a
need to consider the differing and sometimes competing objectives, interests and
resources of the Local Court

o allow for the development of more appropriate performance measures and standards,
therefore enhancing transparency and accountability

o enhance the capacity of the Coroners Court of NSW to build relationships with external
public health and safety bodies and organisations.”

An autonomous court attached to the Local Court

Another model given consideration was having an autonomous specialist Coroners Court of
NSW which would remain attached to the Local Court. Mr Barnes strongly supported this
model and advocated for similar institutional arrangements to the Children's Court, which is
discussed in the case study under paragraph 3.26.”'

This model is characterised by the nexus it would maintain with the Local Court while retaining
independence of the jurisdiction and the State Coroner. Similar to the standalone model, it could
be constituted by specialist coroners. Yet unlike the standalone model, coroners would only be
selected from the magistrates pool.””

Adjunct Professor Dillon recognised an advantage of reforming the Coroners Court of NSW
to have similar institutional arrangements to the Children's Coutt is that it is a familiar model in
this state, adoption of which would 'be an evolutionary development'. A further benefit would
be the economies of scale with respect to shared resources across the two jurisdictions.233

In terms of creating independence for the State Coroner, Mr Barnes and Ms Jerram
recommended that like the President of the Children's Court, the State Coroner should be a
Judge of the District Court.” Mr Barnes contended that this would place the head of the
coronial jurisdiction at the same level in the judicial hierarchy as the Chief Magistrate of the
Local Court, who can either be a magistrate or a judge of the District Court, therefore preserving
the independence of coroners. As the role of the State Coroner and their relationship with the
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See, Submission 14, Adjunct Professor Hugh Dillon, p 75; Submission 17, New South Wales Bar
Association, pp 49-50; Submission 39, Gilbert + Tobin, p 8.

Submission 41, Mr Michael Barnes, pp 8-9.

Submission 14 Adjunct Professor Hugh Dillon, p 71.

Submission 14, Adjunct Professor Hugh Dillon, p 71.

Submission 41, Mr Michael Barnes, p 9; Evidence, Ms Jerram AM, 29 September 2021, p 2.
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Chief Magistrate would be modelled on that of the President of the Children's Court, the Chief
Magistrate would not be able to intervene in coroners' cases.””

The inquiry received evidence of a variety of institutional arrangements concerning Coroners in
the different jurisdictions, and other specialist tribunals. The State Coroner in Victoria is a
County Court judge, equivalent to the NSW District Court. The State Coroner in Western
Australia is appatently equivalent to a Supreme Court judge.”® The NSW Civil and
Administrative Tribunal, which hears a wide spectrum of matters from anti-discrimination,
freedom of information, building and other commercial cases as well occupational licensing and
regulatory matters, is also headed by a NSW Supreme Court judge. The NSW Drug Court is
composed of District Court judges. A District Court judge is President of the NSW Personal
Injury Commission, which hears workers’ compensation and motor accident cases. The
committee heard evidence that the work of the Coroners Court of NSW was no less important
than each of those bodies.*’

Similar to a standalone court, under this model the Coroners Court could be constituted by full-
time specialist coroners and coroners that would be simultaneously appointed as Local Court
magistrates. This would mean that if appointments as coroner remained time limited as they
presently are, upon the expiry of an appointment or retirement as coroner, an appointment as
a Local Court magistrate would continue.”® It was submitted that a Coroners Court attached to
the Local Court with specialist full-time coroners could deliver the same advantages as noted
above in paragraph 3.12.*

Advantages and limitations were identified with the proposal of coroners being selected only
from the existing pool of magistrates. Such an approach may limit the diversity of backgrounds,
experience and expettise that non-magistrates could bring to the role of coroner.*

That aside, in terms of advantages of this model, Mr Barnes emphasised that there could be
benefits in giving the option for coroners and magistrates to transfer between courts with the
agreement of the Chief Magistrate and State Coroner.”' As Mr Barnes put it in his submission:

An advantage of the coronial jurisdiction being an autonomous part of the Local Court
would be that magistrates could be rotated in and out of the role of coroner with the
agreement of the Chief Magistrate and State Coroner. Those who the State Coroner
concluded were not suited, or whom themselves came to the conclusion that they would
prefer to preside elsewhere could transition to the general bench either permanently or
for a period. The autonomy of the Coroners Division would need to include a
mechanism which prevented the Chief Magistrate transferring a coroner out of the
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Submission 41, Mr Michael Barnes, p 9.
Evidence, Mr Barnes, 29 September 2021, p 12.

Evidence, Ms Jerram AM, 29 September 2021, p 12; Evidence, Adjunct Professor Dillon,
29 September 2021, p 12; Evidence, Mr Barnes, 29 September 2021, p 12.

Submission 41, Mr Michael Barnes, p 9.

Submission 41, Mr Michael Barnes, p 9. See also Submission 14, Adjunct Professor Hugh Dillon,
p 71; Submission 17, New South Wales Bar Association, pp 49-50.

See, for example, Submission 14, Adjunct Professor Hugh Dillon, p 71; Submission 17, New South
Wales Bar Association, p 49. See also Evidence, Dr Stern, 29 September 2021, p 26.

Submission 41, Mr Michael Barnes, p 9.
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division when the State Coroner and the coroner in question wished to continue in the
role.?#2

3.25 In addition, with respect to the current arrangements whereby coroners are able to remain in
the coronial jurisdiction for at least two triennial rotations, Adjunct Professor Dillon noted that
in 2016 several Deputy State Coroners in New South Wales transferred back to the Local Court
or retired when informed that they would not be permitted another coronial rotation.
Importantly, Adjunct Professor Dillon highlighted the consequential performance impact on
coronial setvices as new appointees often experience an adjustment period.”*

3.26 Mr Barnes observed that a further benefit of magistrates remaining as coroners ex gfficio was that
magistrates would have the power to make urgent orders if a specialist coroner was unavailable
and 'provide surge capacity if high demand overwhelms the contingent of full-time coroners'.***

According to the NSW Bar Association, the benefits of maintaining the nexus with the Local

Court are highlighted when considering coronial services in regional New South Wales as the

cooperation and resources of the Local Court throughout the state could continue to be

accessed if the circumstances warranted.**

Case study: The Children's Court of NSW

The Children's Court is established under the Children's Court Act 1987 (NSW).** The President of the
Children's Court is a judge of the District Court appointed by the Governor. The President is
responsible for the administration of the Children's Court including providing leadership to the Court,
arranging the sittings of the Coutt, developing recommendations for rules in relation to the Coutt's
practice and procedure, issuing Practice Notes, consulting with stakeholders on matters involving
children and the Court and overseeing the training of Children's Magistrates.”"’

Children's Magistrates are appointed by the Chief Magistrate in consultation with the President.
Children's Magistrates are selected from the general pool of magistrates appointed to the Local Court
having regard to their knowledge, qualifications, skills and experience in dealing with children, young
people and their families.*® Children's Magistrates are appointed for periods of up to five years and
may be reappointed.”” In the instance that a Children's Magistrate resigns from that office or their
term of office expires, they continue to be a magistrate of the Local Court.” There ate currently 15
specialist Children's Magistrates.”"

242 Submission 41, Mr Michael Barnes, p 9.

243 Submission 14, Adjunct Professor Hugh Dillon, p 73.
244 Submission 41, Mr Michael Barnes, p 9.

245 Evidence, Dr Stern, 29 September 2021, p 26.

246 Children's Conrt Act 1987, s 4.

247 Children's Court Act 1987, ss 4, 6A and 16.

248 Children's Court Act 1987,s 7.

249 Children's Conrt Act 1987, sch 1, cl 2.

250 Children's Conrt Act 1987, sch 1, cl 6.

21 Children's Court of New South Wales, Comrt Structure (10 September  2020)
https://childrenscourt.nsw.gov.au/ childrens-court/about-the-court/ court-
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The Children's Court sits within four specific courthouses in Parramatta, Surry Hills, Broadmeadow
and Woy Woy. It also sits at courts in Campbelltown, Port Kembla, Sutherland, Nowra, and Wyong,
on a full-time or part-time basis.”” There is a Children's Court registry at each location where the
Children's Court sits, with some separate to the Local Court registry and others located therein.”’

For sittings outside the abovementioned locations, specialist Children's Magistrates conduct a number
of circuits in regional and rural areas. In addition, at other locations, Local Court magistrates conduct
Children's Court matters when a specialist Children's Magistrate is not available.”*

Children's Magistrates ate aided by Children's Registrars who have certain delegated functions under

legislation, such as the making of certain orders and directions and conduct of dispute resolution

conferences.””

Costs associated with a reformed structure

3.27 Of course, there would be additional costs associated with reforming the Coroners Court of
NSW to become a specialist jurisdiction.

3.28 Essentially, Adjunct Professor Dillon acknowledged that a standalone Coroners Court of NSW
would be more expensive to operate than the current system.”* The Productivity Commission's
estimate of real recurrent costs of the standalone Coroners Court of Victoria in 2020-21 was
$22.152 million whereas those of the Coroners Court of NSW were $7,971 million.*’

3.29 Adjunct Professor Dillon argued that while NSW Government's real recurrent expenditure on
coronial services would rise in order to operate a standalone Coroners Court of NSW, this rise
may not be as expensive as the Productivity Commission's estimates. Moreovert, the expenditure
would be justified in respect of the improved potential to prevent future deaths:

In 2019, the Australian Government placed a value of $4.9 million on an Australian
statistical life, with each year prematurely lost being valued at $213,000...

structure.html#: ~:text=In%20NSW%2C%20the%20Children's%20Court,time%200t%20patt%2D
time%20basis. Children's Court Act 1987, s 4.

252 Children's Court of New South Wales, Cowrt Structure (10 September 2020).
253 Children's Court of New South Wales, Cowrt Structure (10 September 2020).
254 Children's Court of New South Wales, Cowrt Structure (10 September 2020).

255 Children's Court Act 1987, s 10A; Children's Court Rule 2000, cl 19; Children and Y oung Persons (Care and
Protection) Act 1998, s 65.

256 See, for example, Submission 14, Adjunct Professor Hugh Dillon, p 73. See also Submission 17, New
South Wales Bar Association, p 33.

257 Productivity Commission, Report on Government Services 2022 (February 2022), Table 7A.15. See, for
example, Submission 14, Adjunct Professor Hugh Dillon, p 73; Submission 17, New South Wales
Bar Association, p 32.
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If a NSW Coroners Court was placed on a similar footing as Victoria, its real recurrent
expenditure would rise but its capacity and potential to produce death preventive data
and recommendations would be greatly enhanced. Given the value of a statistical life, a
few saved lives would economically justify the expenditure.?38

In the submission he made to the select committee inquiry into the high level of First Nations
people in custody and oversight and review of deaths in custody, Adjunct Professor Dillon
stated that aggregating the work performed by regional magistrates to the State Coroners Court
of NSW would be theoretically 'cost neutral' as it is 'the same amount of work to be done, just
differently distributed’, although he acknowledged that 'in reality there is likely to be some

. O
transaction cost'.”’

According to Adjunct Professor Dillon, a costs-benefit analysis justifies the establishment of a
specialist Coroners Court of NSW for the following reasons:

o the additional costs appear small in the context of recurrent expenditure budgets on
justice and public safety

° the coronial services would improve and their delivery would be more efficient

. inquests would be more effective and the contribution to public health and safety would
be enhanced

o the coronial system would be fiscally transparent and accountable in ways the current
system is not.”"

Coronial services in regional New South Wales — should they be centralised or
decentralised?

Relevant to both models discussed above is the delivery of coronial services to regional New
South Wales. Some stakeholders highlighted the significance of holding inquests in, or close to,
the community of the deceased person.* With respect to the death of a First Nations person,
holding an inquest on Countty is a particulatly important cultural consideration.*”

Both a standalone court and a Children's Coutt style model for the coronial jurisdiction could
adopt either a centralised or a decentralised system. For example, the Coroners Court of Victoria
is a centralised standalone court, meaning that the coroners at the Coroners Court of Victoria
in Melbourne deal with all coronial matters in Victoria.”

By comparison, the Coroners Court of Queensland is an autonomous court attached to the
Queensland Magistrates Court which adopts a decentralised model, with full-time specialist
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Submission 14, Adjunct Professor Hugh Dillon, pp 74-75.
Submission 9, The Law Society of New South Wales, Appendix 1, p 26.

Submission 14a, Adjunct Professor Hugh Dillon, pp 12-13. See also Submission 17, New South
Wales Bar Association, p 33.

See, for example, Submission 17, New South Wales Bar Association, p 14; Submission 44, Susan
Slatcher, p 2.

Submission 27, National Justice Project, p 27; Submission 33, Katie Lowe, p 16.

Submission 14, Adjunct Professor Hugh Dillon, p 2; Submission 46, Legal Aid Commission of New
South Wales, Appendix 1, p 16.
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coroners located across Queensland. There are three Brisbane coroners, in addition to a
Brisbane-based State Coroner, who investigate deaths in the Greater Brisbane and Sunshine
Coast and South Queensland regions. The Deputy State Coroner is also currently appointed as
the South Eastern Coroner located in Southport, Gold Coast, who investigates deaths in the
Gold Coast area, Beenleigh and Logan. The Central Coroner based in Mackay investigates
deaths from Proserpine and the Whitsundays to Gayndah and a Northern Coroner based in
Cairns who investigates deaths in the regions from Bowen to the Papua New Guinea border
and as west as Mount Isa.”

The evidence given by inquiry participants on the delivery of coronial services to regional areas,
with a reformed structure for the Coroners Court of NSW favoured a centralised model. For
example, the NSW Bar Association recommended that regional inquests should continue to be
held by specialist coroners who travel from Sydney to hold the inquest in the locality where the
death occurred.”” Similarly, Ms Jerram supported a standalone court model where the decision
about whether a full-time specialist coroner would travel from the State Coroners Court to the
regional area to investigate regional deaths, or the regional matter is transferred to the State
Coroners Court, would be made on an 'as needs' basis.*®

Mr Barnes, Ms Jerram and Adjunct Professor Dillon identified the following challenges of a
decentralised coronial system involving full-time specialist coroners located in separate regional
areas:

. with less resources than a central metropolitan court, the efficiency of regional coroners
may be limited

° there may be an actual or perceived impact on the independence and professionalism of
a judicial position when the judicial officer is also 2 member of the community.*”’

On the other hand, Mr Barnes also noted the following benefits of a decentralised approach:

° the building of relationships with services and agencies involved in the coronial process,
such as the local hospital superintendent, chief of police and forensic pathologist

. the capacity of regional coroners to serve a social as well as institutional function within
local communities by building connections and becoming familiar with and in the
community.**®

However, the overall flavor of the evidence to the inquiry on this point was best encapsulated
by Adjunct Professor Dillon when he said that:

In terms of being a local coroner, if the coroners did inquests or if they tried to make
recommendations which prevented local deaths, I think there might be an argument for
keeping coroners in the locality, but they actually don't. Very rarely do you see this being
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Submission 13, Coroners Court of Queensland, p 1; Coroners Court of Queensland, 2079-20 Annunal
Report (2020), pp 10-11.

Submission 17, New South Wales Bar Association, p 14; Evidence, Ms Kirsten Edwards, Member,
New South Wales Bar Association Inquests and Inquiries Committee, 29 September 2021, p 24.

Evidence, Ms Jerram AM, 29 September 2021, p 11.

Evidence, Adjunct Professor Dillon, 29 September 2021, p 11; Evidence, Mr Barnes, 29 September
2021, p 11; Evidence, Ms Jerram AM, 29 September 2021, p 11.

Evidence, Mr Barnes, 29 September 2021, p 11.
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done. In fact, I did a study—over a 10 year period I think there were 30 cases in which
regional coroners made recommendations to prevent future deaths. So that is three a
year out of 6,000 cases or 3,000 cases being reported in country areas. It is not a system
that works very well.2®

A focus on training and professional development for coroners

Regardless of the structure of the Coroners Court of NSW, the committee received evidence
highlighting the importance of training and professional development for coroners.

Both Adjunct Professor Dillon and Ms Jerram informed the committee that an initial period of
training for new coroners involves a rotation at the State Coroners Court, where new coroners
will learn from experienced coroners. Ongoing professional development entails annual training
sessions, such as one training session as part of a three-day annual conference, as well as an
online interactive training programme in basic coronial skills.””

In a 2014 report by Adjunct Professor Dillon, entitled Raising Coronial Standards of Performance:
Lessons from Canada, Germany and England, it was noted that specialist training for coroners is not
usually delivered in line with national standards:

While there is an Australian national standard of five days professional development
training for members of the judiciary, it is rare in NSW for full-time coroners to receive
five days of professional training or development in their own specialist field.?!

Emphasising that induction and preliminary training of new coroners is critical, given the
expertise required in the role and complexities of the jurisdiction, Adjunct Professor Dillon in
his report stated that 'coronial training in Australia ... has largely been conducted internally by

experienced coroners, but not necessarily in a structured or sustained fashion'.””

Recognising that enhanced training and professional development programs for coroners is
important, Adjunct Professor Dillon's paper presented key components that should be part of
coroners' training, including:

° the development of an effective induction and training program for new coroners,
designed and presented by senior coroners in line with adult education principles

o the development of a coronial training curriculum, which should:
- build familiarity with relevant legislation and practice
- develop an understanding of the experience of bereaved people

—  build an understanding of principles to apply in making decisions about an autopsy,
in particular the principle of ordering the least invasive procedure appropriate to
the case

269

270

271

272

Evidence, Adjunct Professor Dillon, 29 September 2021, p 11.

Evidence, Ms Jerram AM, 29 September 2021, p 5; Evidence, Adjunct Professor Dillon,
29 September 2021, p 5; Submission 14, Adjunct Professor Hugh Dillon, Appendix F, p 115.
Submission 14, Adjunct Professor Hugh Dillon, Appendix E, Raising coronial standards of performance:
Lessons from Canada, Germany and England” (Report, 2015), p 27.
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- develop an understanding of the basics of forensic medicine

- build understanding about factors to apply in deciding whether to hold a
discretionary inquest

- develop skills for conducting and managing inquisitorial proceedings

- build skills to generate effective recommendations

. a focus on complex case types and management of complex inquests, such as hospital
cases, accident investigation and suicides, as well as the use of data to identify systemic

issues.’”?

3.44 In the view of Adjunct Professor Dillon, the appropriate body to deliver this training would be
the Judicial Commission of New South Wales.”™

Proposals to enhance the operational arrangements of the Coroners Court

3.45 As outlined in previous chapters, coroners exercise their functions with the assistance of a
variety of other professionals, including police who investigate deaths, forensic pathologists who
undertake medical investigations into the deaths, and police officers or government solicitors
who assist the coroner in preparing and conducting inquests. Essentially, the delivery of efficient
and quality coronial services relies on the performance of these teams individually and in
collaboration with one another.

3.46 This section will consider various proposals put forward to enhance the operational
arrangements of the Coroners Court of NSW, including the appointment of additional coroners
and enhancements to the legal, administrative, case management, investigative and forensic
medicine aspects of the coronial system. Before outlining these matters, it is important to note
that these proposals are not necessarily dependent on a significant restructure of the Court and
its operational arrangements.

Appointment of additional coroners

3.47 Several stakeholders called for the appointment of additional coroners, to not only address
current caseload pressures and backlogs, but to also enhance the capacity of the Coroners Court
of NSW more broadly in fulfilling its death prevention role.

3.48 The Legal Aid Commission of New South Wales (Legal Aid NSW) submitted that there is an
'insufficient numbers of coroners in comparison to the number of inquest matters to be held'.*”
Ms Jerram also commented on this point, reflecting that the capacity of the Coroners Court of
NSW to deal with an increasing number of inquests related to natural disasters, such as bushfires
and floods, is limited with its current number of coroners.””

273 Submission 14, Adjunct Professor Dillon, Appendix E, Raising coronial standards of performance: Lessons
from Canada, Germany and England’ (Report, 2015), pp 45-46.

274 Submission 14a, Adjunct Professor Hugh Dillon, p 10.
275 Submission 406, Legal Aid Commission of New South Wales, p 32.
276 Hvidence, Ms Jerram AM, 29 September 2021, p 6.
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In the view of Adjunct Professor Dillon, more specialist coroners are needed to manage
mandatory death in custody inquests and to conduct discretionary inquests.””” Adding to this,
Adjunct Professor Dillon argued that reducing the backlog of mandatory death in custody
inquests is 'insurmountable without additional resource or diversion of effort from other
mandatory and discretionary inquests' given that the rate of mandatory death in custody inquests
is matching the rate of incoming cases to the Coroners Court of NSW.*”

Similarly, the NSW Bar Association agreed that there is 'dismal' chance of reducing the
mandatory death in custody inquests unless a significant investment of additional resources is
made to the Coroners Court of NSW.”” The National Justice Project agreed, proposing that
additional resources could allow coroners to exercise their discretion to investigate more cases
and hold more inquests.”

The NSW Bar Association commented on the necessity to increase judicial resources in the
context of implementing reforms for the Coroners Court of NSW to become a standalone court
or a court which adopts similar institutional arrangements to the Children's Court. With respect
to the latter model, Dr Louis Schetzer, Policy and Advocacy Manager and National Manager at
the Australian Lawyers Alliance, stated:

One would have to be very cautious that in resourcing the coroners' jurisdiction with
the appointment of judicial figures and enabling them to be part of the judiciary that
you are not then draining resources from the local court as well and then basically
shifting the resource problem down to the Local Court as well. It needs to be an
additional injection of resourcing for coroners that does not come at the cost of
magistrates in the Local Court as well 28!

Greater resourcing of legal counsel

As noted in chapter 1, legal assistance for coroners may be provided by police coronial advocates
or solicitors from the Crown Solicitor's Office or Department of Communities and Justice.
Police coronial advocates are specialist police prosecutors from the Coronial Law Unit located
at the State Coroners Court, who assist the State Coroner and Deputy State Coroners in coronial
investigations and inquests, as well as regional magistrates on request. They liaise with family
members and investigating police, prepare matters for inquest, identify witnesses and engage
expert evidence and conduct coronial inquests.*

Solicitors from the Crown Solicitor's Office will also assist the coroner instead of a police
coronial advocate when the proceedings raise more complex issues or when multiple agencies
are involved. They will also assist when there is likely to be significant public interest in the
matter or when it would be inappropriate for the police coronial advocate to act because of an
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Report 1 - April 2022 55



LEGISLATIVE COUNCIL

Coronial Jurisdiction in New South Wales

3.54

3.55

3.56

3.57

3.58

5 Further to this, Mr Evenden noted that the Crown

284

actual or perceived conflict of interest.
Solicitor's Office will always assist in relation to matters involving First Nations deaths.

If the Crown Solicitor's Office has a conflict of interest, solicitors from the Department of
Communities and Justice Legal division will assist.”® Both agencies may instruct a private
barrister to appear at the inquest hearing as Counsel Assisting if required. In matters of any
complexity or which raise issues of public importance, barristers from the private bar are
engaged through the Crown Solicitor’s Office or Department of Communities and Justice Legal
to act as Counsel Assisting in matters. This will occur on the decision of the presiding coroner.
Where the barrister is a Senior Counsel, the approval of the Attorney General must be sought
and granted. The practice is to submit a short list of names to the Attorney, with a
recommendation. Where the barrister to be engaged as Counsel Assisting is not a Senior
Counsel, they will almost always be a senior junior barrister. In such cases, the choice is left to
the coroner and the Crown Solicitor’s Office.”

Whichever unit, agency or private practitioner is acting as counsel assisting, if the matter goes
to inquest, they assume responsibility for liaising with interested parties, including families, and
act as the point of contact.”’

Inquiry stakeholders acknowledged the calibre and diligence of the solicitors within these teams
and the high standard of legal assistance provided to coroners.” Adjunct Professor Dillon, in
particular, commented that the legal assistance from the Crown Solicitor's Office, Department
of Communities and Justice Legal and the NSW Bar is 'one of the major strengths of the NSW

coronial system'.””

Some inquiry participants, including Legal Aid NSW and NSW Bar Association, expressed
concern, however, that the Crown Solicitot's Office and Department of Communities and
Justice are under-resourced to meet the significant workload of complex coronial matters in a
timely manner.*”

The New South Wales Nurses and Midwives' Association stated that this undetr-resourcing is
demonstrated by 'employees of those agencies regularly working and communicating with
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Manager Coronial Services NSW, Executive Officer to the NSW State Coroner, Department of
Justice NSW, 30 November 2021, p 46.

Submission 14, Adjunct Professor Hugh Dillon, pp 17-18; Submission 51,
New South Wales Nurses and Midwives' Association, pp 5-6; Evidence, Ms Edwards, 29 September
2021, p 24.
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See, for example, Submission 14, Adjunct Professor Hugh Dillon, pp 40-41; Submission 46, Legal
Aid Commission of New South Wales, p 31, Submission 51,
New South Wales Nurses and Midwives' Association, pp 5-6; Evidence, Ms Edwatrds, 29 September
2021, p 24; Evidence, Ms Laura Toose, Legal Officer, NSW Nurses and Midwives' Association,
31 January 2022, p 9.
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parties via email at unsociable hours - indicating significant workloads'.””' Ms Kirsten Edwards,
Member, New South Wales Bar Association Inquests and Inquiries Committee, also highlighted
that in the context of declining resources of the Crown Solicitot's office and the Department of
Communities and Justice, 'there is a lot of weekend work and then there is a lot of night work

with those orgzmisations'.292

Following on from this, Ms Edwards also commented on the constrained capacity of the Crown
Solicitor's Office and the Department of Communities and Justice to respond in a timely
manner to coroners' requests for information:

Then government departments are being faced with a large amount of what we call
requisitions—requests for information, requests for statements. They do not necessarily
have specific resources allocated to responding to requests from the coroners. We find
that almost inevitably deadlines that are set by the coroners go begging without any real
recourse.?%?

Some stakeholders, including Legal Aid NSW, argued that insufficient resourcing of these
agencies is also indicated by the delays experienced in preparing and serving briefs and preparing
matters for inquest.”* The NSW Nurses and Midwives' Association noted that in its regular
engagement with the Crown Solicitors Office and Department of Communities and Justice
Legal, there is an increasing trend for decisions to be made about issues and witnesses closer to
the commencement of the inquest hearings, which impedes proper preparation for all parties.
It also stated that the brief of evidence can be provided in a piece-meal fashion shortly before,
and sometimes after, the hearing.””

The NSW Nurses and Midwives' Association, Adjunct Professor Hugh Dillon and Legal Aid
NSW recommended that the level of resourcing for the Crown Solicitor's Office and
Department of Communities and Justice Legal be reviewed given its workload, reported delays
and its 'centrality to the effectiveness of the coronial process in complex matters'.”” Stakeholders
contended that additional resourcing would improve processes, enable the faster preparation of
briefs, reduce delays associated with matters not being ready for hearing and therefore allow for
an earlier commencement of inquests.””

Gilbert + Tobin also highlighted the potential for the transfer of coronial cases from the
Coronial Law Unit to the Crown Solicitor's Office and the Department of Communities and
Justice Legal to add to delays with the coronial process, as well as inadequate communication
around these transfers contributing to families' distress. *”
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Submission 46, Legal Aid Commission of New South Wales, p 31.

See, for example, Submission 51, New South Wales Nurses and Midwives' Association, pp 5-0;
Evidence, Ms Toose, 31 January 2022, p 9.

See, for example, Submission 14, Adjunct Professor Hugh Dillon, pp 40-41; Submission 46, Legal
Aid Commission of New South Wales, p 31; Submission 51,
New South Wales Nurses and Midwives' Association, pp 5-6.

See, for example, Submission 46, Legal Aid Commission of New South Wales, p 31; Submission 51,
New South Wales Nurses and Midwives' Association, pp 5-6.

Submission 39, Gilbert + Tobin, p 26.
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3.63 An additional point raised by Ms Laura Toose, Legal Officer at the NSW Nurses and Midwives'
Association, related to the transfer of coronial matters between staff within a department. Ms
Toose contended that when carriage of a particular case may transfer between solicitors due to
changes within teams and departmental rotation programs, there is the potential to add to
existing delays.””

3.64 Reference was made to the legal assistance model used in Victoria, which is detailed in the below
case study.””’

Case study: In-house legal setrvice at the Coroners Court of Victoria®"

Each coroner at the Coroners Court of Victoria has a designated legal officer who assists in all aspects
of an investigation, including analysing evidence, preparing draft findings, preparing matters for inquest
and appearing as counsel to assist the coroner at inquests. The legal officer also has carriage of Supreme
Court appeal proceedings that may arise from coronial matters and advises the Court and coroners on
other legal matters and policy.

Since the introduction of in-house legal services in 2011, the Court's costs for legal services have
reduced, and other benefits have been realised, such as enhanced expediency of file closure, reduced
delays in coronial investigations and the development of expert legal knowledge within the Court.

Prior to the establishment of the in-house legal service, the Police Coronial Support Unit provided
assistance to coroners. For coronial investigations which scrutinised the conduct of police,
independent lawyers were engaged instead to assist the coroner, as well as in technical or complex
investigations. In light of the increasing complexity of inquests and in an effort to reduce the rising
costs of engaging private legal assistance, in 2011 the Court established a pilot in-house legal service
with two full-time solicitors to assist coroners in investigations where the relevant circumstances
involved the examination of police or police behaviour.

In 2013-14, the Court implemented a new operating model which included a permanent in-house legal
service and expanded it to include a team of solicitors to assist the coroners. The team was further

299 Evidence, Ms Toose, 31 January 2022, p 13.
300 Bvidence, Adjunct Professor Dillon, 29 September 2021, p 10.

301 See, for example, Coroners Court of Victoria, The Coroners Process — Information for Family and Friends
(May 2020), p 20, https:/ /www.coronerscourt.vic.gov.au/sites/default/files /2020-
10/ Coroners%20Process%020Booklet?020-%20CCOV.pdf; Coroners Court of Victoria, Annual
Report 2016-17 (2017), https:/ /www.coronerscourt.vic.gov.au/sites/default/files /2018-
11/ coroners%o2Bcourt%2Bof%2Bvictoria%2Bannual%02Breport’2B2016-17.pdf; Coroners Court
of Victoria, Annual Report 2020-27 (2021),
https:/ /www.coronerscourt.vic.gov.au/sites/default/files /2021-
10/ Coroners%20Court%200f%20Victoria%20-%20Annual%20Report’e20-%0202020-21.pdf;
Coroners Court of Victotia, Annual Report 2014-15 (2015),
https:/ /www.coronerscourt.vic.gov.au/sites/default/ files /2018-
11/ coroners%2Bcourt%2Bannual%2Breport%02B2014-15.pdf.
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expanded in 2016-17 with the recruitment of seven further legal officers. In the Court's 2020-21 Annual
Report,

In addition to providing legal assistance in coronial matters, the in-house legal service has also assisted
the State Coroner to develop a number of internal and joint protocols as well as practice guidelines.

there were 25 full time equivalent staff in the Legal Services team.

3.65

3.66

3.67

3.68

Role of registrars

The committee considered the case management and administrative support provided to
coroners, including the role of assistant coroners and registrars, and whether their functions
need to be enhanced, particularly in relation to the management of natural cause deaths.

In particular, the submission from the Coroners Court of Queensland noted the function of
registrars in triaging natural cause deaths, and the committee was briefed during its site visit to
the Coroners Court of Victoria about its model where each registrar is allocated a coroner.™”

In New South Wales, coroners are assisted by approximately 200 part-time assistant coroners
across the state who fulfil this function in addition to their role as Local Court registrars.
Pursuant to section 13 of the Coroners Act 2009 (NSW) (Coroners Act), those 'employed in the
Department of Communities and Justice' can be appointed assistant coroners by the Attorney
General.”” The Department of Communities and Justice advised that the assistant coroners in
NSW have completed an 'Assistant Coroner Course'.’” Under section 15 of the Coroners Act
2009 (NSW), they 'provide administrative assistance' to coroners and undertake delegated
functions including 'issuing post mortem investigation directions' and 'the function of
dispensing with the holding of inquests if a death results from natural causes'.”” At the State
Coroners Court, there is also a registrar and deputy registrar.””

In Queensland, there are currently two coronial registrars in Brisbane who assist coroners by
triaging and investigating less complex matters, including deaths from apparent natural causes.””
These registrars triage and investigate deaths reported to police because a death certificate has
not been issued and review potentially reportable deaths reported by medical practitioners or
funeral directors. Registrars also provide advice over the phone to clinicians on whether a death
is repormble.308
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Submission 13, Coroners Court of Queensland, p 2.
Coroners Act 2009 (NSW), s 13.
Correspondence from Department of Communities and Justice, to Chair, 11 February 2022, p 4.

Coroners Act 2009 (NSW), s 15; Correspondence from Department of Communities and Justice, to
Chair, 11 February 2022, p 4.

Submission 18, NSW Government, p 11.
Submission 13, Coroners Court of Queensland, p 1.

Queensland Courts, Our Coroners (19 January 2022),
https://www.courts.qld.gov.au/ courts/coronets-court/about-coroners-court/ coroners-
list#:~:text=Coronial%20registrar,-
Current%20coronial%e20registrar&text=Located%020in%20Brisbane%2C%20the%20registrars,med
ical%20practitioners%200r%20funeral%20directors.
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The Queensland Audit Office's 2018 report on Delivering Coronial Services concluded that
efficiencies were achieved by 'the appointment of a coronial registrar to filter some non-
reportable deaths from the system and divert some reportable deaths from unnecessary autopsy

and a full coronial investigation'.309

The submission from the Coroners Court of Queensland explained that the second registrar
position was created in 2019. It also noted that the registrars' triage process is multidisciplinary,
involving Queensland Police Service and Queensland Health:

The 'triaging' approach is a multidisciplinary one that engages forensic pathologists,
clinical nurses, forensic medical officers, coronial nurses and counsellors to divert non-
reportable deaths from the unnecessary application of full coronial resources by
reviewing medical records and liaising with families to determine if there are any
concerns and authorise a cause of death certificate.310

Further, the Coroners Court of Queensland noted that the objectives and rationale of this
registrar model are:

° to reduce the number of natural cause deaths reported to police and the number of
deceased persons who undergo an autopsy unless required

. to ensure that only deaths which require investigation enter the coronial system, thereby
reducing where possible unnecessary contact with the system for families

. the use of less invasive autopsy procedures
o improved case finalisation timeframes

. to increase the capacity of coroners to focus on more complex investigations.”"!

As discussed in chapter 2, the volume of natural cause deaths in NSW has also been identified
as an issue for timeliness and unnecessarily absorbing coronal resources. The NSW
Government's  Improving  the  Timeliness of  Coronial — Procedures  Taskforce  (Timeliness
Taskforce) Progress Report identified that an over-reporting of natural cause deaths to the
Coroners Court of NSW was contributing to delays in the coronial system. To address this, the
Coroners Act was amended in 2020 to amend the circumstances in which a death must be
reported to the coroner so as to reduce the number of natural cause deaths in the coronial
system, as well as enhance education to general medical practitioners about reportable deaths.’™

In this context, it is worth noting that at the Coroners Court of Victoria each registrar is allocated
to a coroner to assist in the case management of coronial matters.’"” The key functions of these
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Queensland Audit Office, Delivering Coronial Services — Report 6: 2018-19 (2018), p 9.
Submission 13, Coroners Court of Queensland, p 2.
Submission 13, Coroners Court of Queensland, p 2.

NSW Government, Progress Report on the Improving the Timeliness of Coronial Procedures Taskforce (October
2021), p 11.

Coroners Act 2008 (Vic), s 102A; Victorian Government Solicitot's Office, Through the Looking Glass:
An Insight  into Coronial  Inquests  and  Investigations (14 October  2021),

https:/ /www.vgso.vic.gov.au/through-looking-glass-insight-coronial-inquests-investigations;
Coroners Court of  Victoria, Annual  Report 2015-16 (2010), p 40,
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judicial registrars are to communicate directly with the senior next of kin and families, liaise with
other internal and external participants and agencies and provide case management and
administrative support including the coordination of inquests, hearings and delivery of
findings.”"*

Role of police investigators

The challenges arising from the roles of NSW Police in conducting investigations on behalf of
coroners, preparing matters of inquest and assisting coroners in coronial proceedings was
highlighted during the inquiry.

The NSW Police Force investigates all reportable deaths under the direction of the coroner.
Section 51(2) of the Coroners Act 2009 (NSW) provides that a 'coroner may give a police officer
directions concerning investigations to be carried out for the purposes of coronial proceedings
or proposed coronial proceedings'. The investigations are usually carried out by those police
who already have carriage of the particular matter.’”’

Some of these investigations may lead to an inquest and compilation of a coronial brief of
evidence. The officer in charge will compile the coronial brief of evidence and a police coronial
advocate from the Coronial Law Unit assists the coroner in preparing and conducting the
inquest. The police coronial advocate acts as the conduit between coroners and the officers in
charge in conducting the investigation. The Coronial Law Unit also provides training to
operational police and investigators on the coronial jurisdiction.’

Some stakeholders reflected on the varying experience of police officers in coronial matters,
including experience in compiling a coronial brief of evidence. For example, Ms Edwards noted
that this, among other issues, can contribute to delays within the coronial process. She explained:

A brief, when it arrives, needs to be assessed by somebody and then, depending on the
quality of the brief—some homicide briefs, for example, are exceptionally well prepared;
some briefs are put together by a constable in their first six months of practice and they
cannot possibly be expected to have the skill—and they have no specific training in
these matters—to do it well. So it might be that the first brief has to be almost
reinvented again with a series of requisitions, and that will again potentially add six
months, one year to the process.3!7
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https:/ /www.coronerscourt.vic.gov.au/sites/default/files /2018-
11/¢c0001_annualreport_2016_v8.pdf.

Coroners Court of Victoria, The Court (29 January 2021),
https:/ /www.coronerscourt.vic.gov.au/about-us/our-people/ court; Victorian Government
Solicitor's Office, Through the Looking Glass: An Insight into Coronial Inguests and Investigations (14 October
2021), https://www.vgso.vic.gov.au/through-looking-glass-insight-coronial-inquests-investigations;
Coroners Court of  Victoria, Annual Report 2015-16 (2010), p 40,
https:/ /www.coronerscourt.vic.gov.au/sites/default/ files /2018-
11/¢c0001_annualreport_2016_v8.pdf.

Coroners Act 2009 (INSW), s 51(2).

Submission 18, NSW Government, pp 21-22.

Evidence, Ms Edwards, 29 September 2021, pp 24-25.
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According to the New South Wales Nurses and Midwives' Association, this is a result of the
way in which reportable deaths are assigned to officers:

Due to the manner in which the investigation of reportable deaths are allocated by NSW
Police, it is not uncommon that the police officer who is deemed the Officer in Charge
(OIC) is someone who has never been involved with a coronial matter nor have they
ever received any training specific to the conduct of coronial investigations.318

For its members, the New South Wales Nurses and Midwives' Association commented that the
lack of guidance for officers in charge with respect to obtaining witness statements has led to
witnesses being required by the officer to make a statement sometimes without the benefit of
legal advice or access to relevant records. With the objective of improving the quality and
consistency of investigations and briefs by officers in charge, the New South Wales Nurses and
Midwives' Association recommended that the current process for allocating police officers as
officer in charge be reviewed, including the adequacy of training.”’

Ms Toose suggested a greater investment of resources at the beginning of an investigation may
serve to reduce delays in the completion of an inquest:

With respect I do not think police officers, particularly those who are not trained or
quite inexperienced, trying to work out who they need to get statements from in a
complicated death in a health setting—it is probably not the best way to minimise the
time between death and inquest because, I think, there is a lot of time that is probably
wasted in that process where they are trying to work out what is going on here, what

has happened.

They do not have, necessarily, any medical or nursing knowledge. They are trying to put
together—"Who do I need to get statements from? What do we need to do?" They
have got a deadline to get something to the coroner, but there may then be delays before
a coroner can review that material as well. If we want to identify issues early on, I think,
it should be a matter of changing how that process works from the get-go.32

Deaths in custody

Relevant to the role police investigators play in the coronial process, evidence to this inquiry
highlighted the specific challenges experienced when police are involved in coronial
investigations for First Nations deaths in custody. This was the focus of the previous inquiry
into the high level of First Nations deaths in custody and oversight and review of deaths in
custody.

The National Justice Project explained the functions of police in a death in custody case as
follows:

Currently, in NSW, all deaths in police or corrective services custody must be reported
to the Coroner. NSW Police then conduct an internal investigation on behalf of the
Coroner in accordance with the internal Critical Incident Guidelines and prepare a brief
of evidence. Once the Coroner is satisfied with the police investigation brief and the

318

319

320

Submission 51, New South Wales Nutses and Midwives' Association, p 6.
Submission 51, New South Wales Nutses and Midwives' Association, pp 6-7.
Evidence, Ms Toose, 31 January 2022, p 12.
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medical evidence including the post mortem report, the Coroner can complete their
brief and hold an inquest.?!

The Public Interest Advocacy Centre emphasised the importance of 'robust, transparent and
independent investigations' into deaths in custody, to instil public confidence in the coronial
system.”” As reported in the inquiry into the high level of First Nations deaths in custody and
oversight and review of deaths in custody, several stakeholders noted that there can be an actual
or perceived conflict of interest by police being involved in the investigation of deaths in
custody, contributing to a perceived lack of independence and bias in the investigation.’”

The National Justice Project contended that police involvement in the coronial investigation
compromises the process, particularly in terms of trust for First Nations deaths in custody:

The integrity of the coronial system is jeopardised by the role of police. The notion of
police investigating police is inherently flawed and prevents those who engage with the
system from having confidence that the process is not prejudiced. The experience of
many First Nations people, including many of our clients, is that the Australian criminal
justice system is systemically structured against their interests.32*

There were various recommendations proposed to address these issues. The Public Interest
Advocacy Centre recommended that 'a specialist unit within the Coroners Court be established

to undertake investigations into deaths in custody'.””’

The National Justice Project recommended that there be 'a culturally appropriate, First Nations
staffed, independent oversight and investigative body into deaths in custody with a statutory
focus on accountability and reform of the justice system'.” The Jumbunna Institute of
Indigenous Education and Research, Research Unit, also recommended that the investigation
process of First Nations deaths in custody be 'institutionally, practically, culturally and politically
independent' of the NSW Police Force.™

Relevant to this, the committee was informed that the Chief Magistrate and State Coroner were
in the process of drafting a revised Practice Note which will set out guidelines for the case
management of deaths in custody. This will refer to the State Coroner's Protocol for the case
management of mandatory death in custody inquests involving First Nations people.’

This protocol was finalised by the State Coroner in March 2022, a copy of which was provided
to the committee. The protocol, which commenced in April 2022, states that the solicitors from
the Crown Solicitors Office or Department of Communities and Justice Legal will be the
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Submission 27, National Justice Project, p 29.
Submission 23, Public Interest Advocacy Centre, p 5.

See, for example, Submission 23, Public Interest Advocacy Centre, p 5; Submission 27, National
Justice Project, p 30; Submission 31, Jumbunna Institute of Indigenous Education and Research,
Research Unit, p 15; Submission 32, Elizabeth Jarrett, p 1.

Submission 27, National Justice Project, p 29.

Submission 23, Public Interest Advocacy Centre, p 5.

Submission 27, National Justice Project, p 32.

Submission 31, Jumbunna Institute of Indigenous Education and Research, Research Unit, p 15.

See, for example, Submission 17, New South Wales Bar Association, p 5; Submission 18, NSW
Government, p 20.
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solicitor assisting the coroner in relation to the proceedings for First Nations deaths in
custody.”

Additional forensic pathologists

In the context of addressing workload pressures and delays within the coronial system, the
committee also received evidence highlighting the need for additional forensic pathologists.

This was a particular issue noted in the Timeliness Taskforce Progress Report, with the report
noting that the limited forensic pathology resources in NSW are impacting the length of time
taken to provide a post-mortem report. It also noted that these delays have a real flow on impact
to the delays in the coronial process as coroners use the post-mortem report to inform their
decision on whether to dispense without an inquest or hold an inquest.”

NSW Health Pathology Forensic Medicine is implementing various initiatives from the
Timeliness Taskforce's report to reduce delays in the finalisation of post-mortem reports. This
includes the recruitment of two forensic pathologists and a clinical training coordinator. It is
also expanding the forensic pathology training program, which has four forensic pathology
trainees, and is developing the neuropathology skillsets of its forensic pathologists. Forensic
Medicine is also developing a new information management system and internal templates to
streamline its processes.”’

The NSW Government stated that there has been improvements in the timeliness of post-
mortem reports since the Timeliness Taskforce, as illustrated by the following statistics.

° The average number of post-mortem reports finalised per month between 2018 and
March 2021 increased by 10 per cent.

. In the 18-months prior to June 2021, there was a 45 per cent reduction in the number of
post-mortem reports awaiting finalisation for longer than six months.

. In March 2021, the median completion time for post-mortem reportts relating to rural and
regional cases was four months and 81 per cent were completed within six months.**

With respect to recruiting more forensic pathologists, the NSW Government reported that there
is a worldwide shortage, noting that it has undertaken extensive national and international
searches to source forensic pathologists.” At a hearing, Dr Isabel Brouwer, Chief Forensic
Pathologist and Clinical Director Forensic Medicine at NSW Health Pathology Forensic and
Analytical Science Service, informed the committee that there are currently 15 pathologists in

329

330

331

332

Local Court of New South Wales, Szaze Coroner's Protocol — Supplementary arrangements applicable to section
23 deaths involying First Nations Peoples (9 March 2022), cl 5.6. See, for example, Submission 17, New
South Wales Bar Association, Appendix C, p 57. See also Evidence, Mr Evenden, 29 September 2021,
p 16.

NSW Government, Progress Report on the Improving the Timeliness of Coronial Procedures Taskforce (October
2021), pp 13-14.

Submission 18, NSW Government, p 13; NSW Government, Progress Report on the Improving the
Timeliness of Coronial Procedures Taskforce (October 2021), p 14.

Submission 18, NSW Government, p 16.
Submission 18, NSW Government, p 13.
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NSW, with five in Newcastle and one in Wollongong, and the intention to recruit between two
and five further forensic pathologists, with particular attention to recruiting a second pathologist
for Wollongong.™

In terms of the forensic pathology training program, Dr Brouwer advised that a second forensic
pathologist at Wollongong would enable the facility to take on trainees, as have the facilities in
Sydney and Newcastle, given all three facilities have been accredited by the Royal College of
Pathologists of Australasia as training facilities. Currently in Wollongong, junior medical officers
from Wollongong Hospital rotate through Forensic Medicine via the Resident Medical Officer

program.””

Committee comment

3.95

3.96

3.97

3.98

The committee commented in chapter 2 that the coronial process has become increasingly
centralised and specialised without the formal structure and funding in place to sufficiently
support it. In this chapter, we outlined the proposals put forward by stakeholders, both of which
aimed to enhance the independence of the Coroners Court of New South Wales and its
operational arrangements.

While both models have merit, the committee ultimately supports the proposal for the Coroners
Court of NSW to be restructured so that it is an autonomous and specialist court associated
with the Local Court, similar to the institutional arrangements of the Children's Court of New
South Wales.

As part of this model, it is the committee's view that coronial duties should be undertaken only
by specialist coroners appointed specifically to the Coroners Court of NSW. Coroners should
also be appointed as Local Court magistrates to maximise the advantages which flow from
transferability between the jurisdictions. To uphold the actual and perceived independence of
coroners, the committee considers that it is best not to have a limited term on any appointment
to the office of coroner.

With the aim of not only symbolising but practically upholding the independence of the State
Coroner and the jurisdiction, we believe that the State Coroner should be a Judge of the District
Court. This would place the State Coroner on equal footing with the Chief Magistrate. The State
Coroner would then have the responsibility of making coronial appointments, in consultation
with the Chief Magistrate, if those appointments are drawn from the existing members of the
Local Court. Where appointments to the coroner’s court are not persons already holding the
office of magistrate, it is envisaged that appointments would occur in the same way as
appointments to the Local Court are currently selected with consultation occurring between the
Attorney General and the head of jurisdiction (in this case, the State Coroner) but with a clear
focus on the work of the coronial jurisdiction. The committee considers there should be no
term limit on holding the office of coroner. Further, that persons appointed as coroners who
are not already magistrates should also be appointed to the Local Court. This would retain the
nexus between the two courts and there could be a sharing of resources, or transfers between
the courts, with the concurrence of the State Coroner and Chief Magistrate. Of course, there
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Evidence, Dr Isabel Brouwer, Chief Forensic Pathologist and Clinical Director Forensic Medicine at
NSW Health Pathology Forensic and Analytical Science Service, 30 November 2021, pp 41 and 43.

Evidence, Dr Brouwer, 30 November 2021, pp 41 and 43.

Report 1 - April 2022 65



LEGISLATIVE COUNCIL

Coronial Jurisdiction in New South Wales

3.99

3.100

3.101

would also need to be consultation with the Chief Magistrate in relation to any such
appointment.

In addition, the committee considers that along with the other heads of courts in New South
Wales, the State Coroner should be a member of the Judicial Commission of New South Wales,
to reflect the importance of the work of the jurisdiction and to represent and advocate on behalf
of the Coroners Court of NSW.

Under this model, regional magistrates would no longer undertake coronial duties. This change
would require increased funding for the Coroners Court of NSW, in order to appoint a greater
number of dedicated coroners. In this context, we acknowledge stakeholder's concerns that the
additional resources needed for an independent Coroners Court should not come at the expense
of the Local Court.

Finally, the committee notes the importance of reported deaths in regional communities being
investigated locally. The grief and trauma experienced by families can be compounded by the
emotional and financial costs of needing to travel to metropolitan areas to participate in the
coronial process. Accordingly the committee recommends that in addition to the coroners
located in Newcastle and Wollongong, a sufficient number of dedicated full-time coroners
should be appointed and located across each regional area, including in the north, south and
west of the state. Coroners in these regions could travel to the communities in which the death
occurred if the circumstances require.

Recommendation 4

That the NSW Government restructure the Coroners Court of New South Wales to be an
autonomous and specialist court within the Local Court framework, similar to the Children's
Court of New South Wales, with these key features:

e the appointment of additional dedicated coroners to undertake all coronial work,
including at least one full time coroner to each region, such that regional magistrates
should no longer be required to perform any coronial duties

e all specialist coroners still to be appointed also as Local Court magistrates, following
consultation with both the State Coroner and the Chief Magistrate, but appointed solely
to the coronial jurisdiction without limited term

e the requirement for the office of the State Coroner to be a Judge of the District Court,
with the authority to select and appoint coroners who are drawn from the Local Court,
in consultation with the Chief Magistrate

e any transfers from the Coroners Court of New South Wales to the magistracy to occur
only with the agreement of both the State Coroner and the Chief Magistrate

e the State Coroner to be a member of the Judicial Commission of New South Wales.

3.102

With this model leading further to specialisation of the coronial jurisdiction, it will be necessary
to develop a comprehensive training program for coroners, including a thorough induction
program and ongoing professional development. The work of Adjunct Professor Dillon on the
requirements and curriculum of best-practice coronial training should inform the development
of this program, with further input from the State Coroner and other experts in the field. We
agree that it would be appropriate for the Judicial Commission of New South Wales, in
conjunction with the State Coroner, to design, develop and deliver this program. The matters
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raised in the New South Wales Bar Association submission concerning providing more guidance
to coroners through a Bench Book or State Coroner’s guidelines should be more thoroughly
assessed in that process.

Recommendation 5

That the NSW Government ensure the Judicial Commission of New South Wales is
sufficiently funded to design, develop and deliver a bespoke and comprehensive training and
professional development program for coroners, with input from the current State and Deputy
State Coroners and former coroners.

3.103

3.104

3.105

3.106
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In our view, restructuring the institutional arrangements of the Coroners Court of NSW is only
one half of the picture in creating a more efficient and fit-for-purpose coronial system. The
other half is adequate resourcing, funding, training and staffing to support the Court to
effectively and efficiently carry out its death investigation and death prevention objectives.

While the need for operational improvements and greater resourcing is amplified if the Court
becomes a specialist jurisdiction, the recommended enhancements to and additional resourcing
of the Court should be implemented regardless of whether any structural changes occur.

A key benefit of this inquiry has been the suggestions put forward by inquiry stakeholders on
how the Coroners Court of NSW could be resourced to achieve better outcomes. Like others,
we consider that there is value to be gained in reimagining the way in which coroners are
supported to discharge their duties. In this regard, we have given particular consideration to the
applicability and implementation of roles, systems and processes used in other jurisdictions,
especially Victoria and Queensland.

During February 2022, the committee had the benefit of visiting the Coroners Court of Victoria
and holding a virtual meeting with the Coroners Court of Queensland. We were given a
comprehensive briefing by the respective State Coroners and court staff. We are grateful for
having had the opportunity to learn about the strengths and operations of the two jurisdictions.

In particular, we acknowledge the potential benefits of the Victorian 'coroners' team model'
whereby each coroner is allocated a legal officer and registrar. The benefits of this model are
particularly apparent for a coronial jurisdiction which has full-time specialist coroners
performing all coronial work across NSW.

In our view, a designated solicitor or legal officer for each coroner would not only enable the
development of high level expertise and knowledge within the Court, it would also create a
repository of knowledge to assist coroners outside of investigations and inquests, for example,
in the development of internal protocols and guidelines. In addition, the committee understands
that the coroners' legal officers at the Coroners Court of Victoria act as the central point of
contact with families and loved ones, providing clear and timely information about the progress
of cases, which is particularly essential in matters where a family is not legally represented (as
will also be discussed in chapter 5).

With respect to the efficiencies that registrars could bring to the coronial system, the committee
acknowledges the benefits the registrars' role in triaging natural case deaths has brought to the
distribution and expenditure of coronial resources in Queensland. We also recognise the
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previous measures that have been taken to reduce the number of natural cause deaths reported
in NSW. In any case, we suggest that the NSW Government explore whether a greater level of
support is needed for coroners in managing natural cause deaths and whether the triaging of
these cases is sufficient in the context of other models, such as that in Queensland. Further, the
general case management, family liaison and administrative support provided to coroners should
also be examined. One model to be considered is the 'coroners' team model' in Victoria, where
registrars assist coroners to improve the timeliness of coronial processes by assuming case
management, communications and administrative functions.

In our view, the work of specialist coroners would be greatly supported by having an allocated
in-house legal officer and registrar, as is done in Victoria. We therefore recommend that the
NSW Government provide in-house legal officers and registrars to each coroner or alternatively
establish of a pool of legal officers and registrars to assist all coroners.

Recommendation 6

That the NSW Government provide in-house legal officers and registrars to each coroner or
alternatively establish a pool of legal officers and registrars to assist all coroners.

Recommendation 7

That the NSW Government provide a greater level of case management, family liaison and
administrative support for coroners, particularly for the triaging and management of natural
cause deaths reported to the Coroners Court of New South Wales.

3.1

3.112

The committee also acknowledges the specialist support currently provided by Police Coronial
Advocates within the Coronial Law Unit. In our view, if coroners were to have in-house legal
officers, along with increased support from registrars, both the legal officer and registrar would
have roles in communicating with families. As a result, the capacity of the Coronial Law Unit
to guide and support officers in charge in their investigations and preparation of the brief of
evidence could be enhanced, which we believe could deliver more timely and consistent briefs
of evidence.

We also recognise that the importance of comprehensive training for operational and
investigating police on the coronial jurisdiction, including the role of the Coronial Law Unit in
this space. The possible changes to the distribution of functions envisaged by the committee
could also create increased capacity for the Coronial Law Unit to enhance training and
development, which the committee sees as integral to delivering timely and quality briefs of
evidence and, in turn, more efficient and effective coronial investigations and inquests.
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Recommendation 8

That the NSW Police Force improve its training of police officers on coronial processes,
including:
e regular, comprehensive and specialist training for investigative police

e specific training for officers in the preparation of high quality and timely coronial briefs
of evidence.

3.113

3.114

In the context of a national and worldwide shortage of forensic pathologists, the committee
commends the initiatives already undertaken by NSW Health Pathology Forensic Medicine to
search for and recruit more forensic pathologists and expand its clinical training program to
develop local expertise and workforce capacity. Despite these actions, it is clear that the number
of forensic pathologists is insufficient to meet current workload demands. Given the post-
mortem investigation is the lengthiest phase of the coronial process, often beset by delays, it is
crucial that there is capacity within the forensic pathology workforce to meet this workload. To
this end, we consider it vital for the NSW Government to enhance financial and professional
incentives for forensic pathologists, in order to attract, recruit and retain more of these
specialists in New South Wales and ensure both current and future workforce needs are met.

The NSW Government should also work with relevant professional bodies and educational
institutions, including universities, to ensure there are sufficient opportunities for the training
and qualification of all necessary forensic medical staff.

Recommendation 9

That the NSW Government, to attract, recruit and retain more forensic pathologists:

e work with relevant professional bodies and educational institutions, including
universities, to ensure there are sufficient opportunities for the training and qualification
of forensic pathologists

e cnhance financial and professional incentives for forensic pathologists in New South
Wales.
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Chapter4  Objectives, findings and recommendations

This chapter considers whether the coronial jurisdiction is currently able to best perform its role in
examining systemic issues and preventing further deaths, taking into account legislative and resourcing
deficiencies. It sets out suggested amendments to the objectives and guiding principles in the Coroners Act
2009 (NSW), along with other changes that would improve the oversight, transparency and accountability
of coronial findings and recommendations.

Objectives and guiding principles of the Coroners Act

4.1 According to some stakeholders one inadequacy of the Coroners Act 2009 INSW) (Coroners Act)
is that its objects do not reflect the fact that preventing the future loss of life is a central tenet
of modern coronial practice in New South Wales.” Evidence was given to the inquity of other
Australian coronial jurisdictions where there is an express object in legislation of preventing
future deaths.”’

4.2 The New South Wales Bar Association, the Legal Aid Commission of New South Wales (Legal
Aid NSW) and Adjunct Professor Dillon contended that a new Coroners Act is required which

establishes 'a purpose-built structure', adopts 'modernised objectives', sets out the provisions in

a logical order and is 'centred on death prevention and the needs of bereaved families'.**®

4.3 With respect to the objects of the Coroners Act, these are set out in section 3 and state:
The objects of this Act are as follows—
(a) to provide for the appointment of coronial officers,
(b) to provide that magistrates are coroners by virtue of office,
(c) to enable coroners to investigate certain kinds of deaths or suspected deaths in order
to determine the identities of the deceased persons, the times and dates of their deaths
and the manner and cause of their deaths,
(d) to enable coroners to investigate fires and explosions that destroy or damage

property within the State in order to determine the causes and origins of (and in some
cases, the general circumstances concerning) such fires and explosions,

336 See, for example, Submission 8, Aboriginal Health and Medical Research Council of NSW, p 1;
Submission 14, Adjunct Professor Hugh Dillon, pp 8 and 66-68; Submission 17, New South Wales
Bar Association, pp 4, 5 and 10; Submission 33, Katie Lowe, p 5; Submission 46, Legal Aid
Commission of New South Wales, p 19; Submission 18, NSW Government, p 9.

37 See, for example, Submission 14, Adjunct Professor Hugh Dillon, pp 53-57; Submission 46, Legal
Aid Commission of New South Wales, p 20; Answers to question on notice, Ms Sarah Crellin, Acting
Principal Legal Officer, Aboriginal Legal Service NSW/ACT), pp 2-3.

338 See, for example, Submission 9, The Law Society of New South Wales, Appendix 1, p 5;
Submission 17, New South Wales Bar Association, p 22; Submission 46, Legal Aid Commission of
New South Wales, p 18.
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4.4

4.5

4.6

4.7

(e) to enable coroners to make recommendations in relation to matters in connection
with an inquest or inquiry (including recommendations concerning public health and
safety and the investigation or review of matters by persons or bodies),

(f) to provide for certain kinds of deaths or suspected deaths to be reported and to
prevent death certificates being issued in relation to certain reportable deaths,

() to prohibit the disposal of human remains without appropriate authority.>*

In his submission to the statutory review of the Coroners Act in 2014, Mr Michael Barnes,
former NSW State Coroner and former Queensland State Coroner, stated that this provision
enables coroners to make recommendations but does not articulate the purpose of coronial
recommendations.”

Legal Aid NSW and the NSW Bar Association argued that a deficiency of the current Coroners
Act is that it does not mention the Court's preventative objective, despite this function being

recognised by the NSW Government 'a central tenet of the coronial jurisdiction'.**!

Adjunct Professor Dillon highlighted that this differs to the approach in Queensland and
Victoria where the preventive objective of the coronial jurisdiction is expressly stated in
legislation.’*” For example, the Coroners Act 2008 (Vic) states that one of its purposes is 'to
contribute to the reduction of the number of preventable deaths and fires through the findings
of the investigation of deaths and fires, and the making of recommendations, by coroners'.**
One of the objects of the Coroners Act 2003 (QId) is to ‘help to prevent deaths from similar

causes happening in future’.**

Both Legal Aid NSW and the Aboriginal Legal Service NSW/ACT) argued that the Coroners
Act should include a preventative objective similar to that in Victoria.”* The Aboriginal Legal
Service NSW/ACT) supported amending the Coroners Act to include similar wording to the
Victorian provision because:

o it would make explicit that a key role of the coronial jurisdiction is death prevention

° coroners would have death prevention measures at the forefront of their investigation
consideration and make recommendations that consider systemic causes and factors
behind First Nations peoples incarceration and interaction with police

339

340

341

342

343

344

345

Coroners Act 2009 INSW), s 3.
Submission 14 Adjunct Professor Hugh Dillon, Appendix D, p 98.

See, for example, Submission 17, New South Wales Bar Association, pp 10-11; Submission 18, NSW
Government, p 9; Submission 46, Legal Aid Commission of New South Wales, p 19.

Submission 14, Adjunct Professor Hugh Dillon, p 53.

Coroners Act 2008 (Vic), s 1(c). See also Submission 46, Legal Aid Commission of New South Wales,
p 20.

Coroners Act 2003 (Qld), s 3(d).

Submission 46, Legal Aid Commission of New South Wales, p 20; Answers to question on notice,
Ms Sarah Crellin, Acting Principal Legal Officer, Aboriginal Legal Service NSW/ACT), pp 2-3.
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o it is consistent with the recommendation of the Royal Commission into Aboriginal
Deaths in Custody that for deaths in custody, the coroner is required to make
recommendations, as approptiate, with a view to preventing further deaths.”*

In addition, Adjunct Professor Dillon noted that the Coroners Act 2008 (Vic) states a number of
factors to be taken into account when functions under that Act are exercised, such as 'distress
of family members and others, cultural beliefs and practices, the family’s need for information
and the desirability of promoting public health and safety and the administration of justice'.”"’
Legal Aid NSW also recommended that similar family-orientated factors should be included in
the legislation.”® Mr Barnes also stated in his evidence that 'the Victorian Act has a lengthy list
of guiding principles which I think is essential and we would definitely recommend importing

that into our legislation'.m

The NSW Bar Association recommended that a new Act should adopt features from the Coroners
Act 2008 (Vic) and the Coroners Act 2006 (NZ), in particular the statutory objects, which are
prevention otientated and express respect for families and cultural diversity.” The NSW Bar
Association suggested the following factors should be the focus of legislative objectives:

The objects should emphasise:

o the centrality of the experience and needs of bereaved families, and others
affected by reported deaths, in the conduct of coronial investigations;

. the unique and honourable place of First Nations people within the Australian
community as the First Nations of the land;

o the unique needs of First Nations people within the coronial system given the
impact of colonisation, dispossession and systemic discrimination upon First
Nations people';

. the role of First Nations coroners and First Nations commissioners (or similar
title) to sit on all inquiries relating to the death of a First Nations person;

o the need, as far as possible to apply therapeutic and restorative processes when
conducting investigations;

o the need for the court to conduct proceedings in a way that is flexible and
responsive to the particular circumstances of each investigation;

. the pivotal role of the coronial system in the prevention of future death and
serious injury; and

o its role in providing one form of accountability, and supporting and protecting
human rights, by investigating deaths caused or contributed to by state agencies
and agents.?>!
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Answers to question on notice, Ms Sarah Crellin, Acting Principal Legal Officer, Aboriginal Legal
Service NSW/ACT), pp 2-3.

Submission 14, Adjunct Professor Hugh Dillon, p 54.
Submission 46, Legal Aid Commission of New South Wales, p 20.

Evidence, Mt Michael Barnes, Queensland State Coroner from 2003 to 2013, and NSW State
Coroner from 2014 to 2017, 29 September 2021, p 12.

Submission 17, New South Wales Bar Association, p 5. See also Submission 46, Legal Aid
Commission of New South Wales, p 16.

Submission 17, New South Wales Bar Association, p 5.
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4.10

4.11

4.12

4.13

This section summarises the reported difficulties experienced by families when they seek to have
an inquest into their loved one's death to no avail. Without an inquest, findings on the manner
of death cannot be made nor recommendations. The process to request a review of the decision
to dispense with an inquest is outlined, followed by consideration of the different approaches
in Victoria and Queensland where coroners can make findings without inquest.

Several submissions to the inquiry were made by families of deceased persons whose death was
reported to the Coroners Court of New South Wales, as well as from organisations who
commented on families' expetience with the coronial process.” A common theme was that
families looked to the coronial process for answers about their loved one's death and the
circumstances surrounding and leading to the death. In some cases, families informed the
committee that they were seeking or had sought that an inquest into the death take place.”
The committee also received evidence highlighting how families are left with many unanswered
questions when a coroner decides to dispense with an inquest.”™

Decision to dispense with an inquest and review and appeal processes

Section 25 of the Coroners Act 2009 INSW) sets out the circumstances in which a coroner may
dispense with an inquest, excluding matters in which a mandatory inquest is required, such as

death in custody cases.”

Under section 25(2) a coroner may dispense an inquest in the following circumstances:

. if the coroner is satisfied (after obtaining relevant advice from police officers and
medical practitioners and consulting with a senior next of kin of the deceased person
and any other person that the coroner considers appropriate) that—

(a) the deceased person died of natural causes (whether or not the precise cause of death
is known), and

(b) a senior next of kin of the deceased person has indicated to the coroner that it is not
the wish of the deceased person’s family that a post mortem examination be conducted
on the deceased to determine the precise cause of the deceased’s death.3%
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See, for example, Submission 14, Adjunct Professor Hugh Dillon, p 37; Submission 27, National
Justice Project, p 19; Submission 31, Jumbunna Institute of Indigenous Education and Research,
Research Unit, p 5; Submission 33, Katie Lowe, p 6; Submission 40, Tracy Mackander, p 3;
Submission 45, Mark McKenzie, p 45; Submission 46; Legal Aid Commission of New South Wales,
p 28; Submission 58, Jacci Quinlivan, p 58.

See, for example, Submission 58, Jacci Quinlivan, pp 1-2; Evidence, Ms Patrizia Cassaniti, Mother of
Christopher Cassaniti, 31 January 2022, p 3; Submission 22, Lynda Newnam, p 2; Submission 39,
Gilbert + Tobin, p 26.

Submission 46, Legal Aid Commission of New South Wales, Appendix, Fourth Reference Report:
Rights to Appeal Coronial Findings and Re-Open Investigations, Coronial Council of Victoria (2017),
p 44.

Coroners Act 2009 (INSW), s 25.
Coroners Act 2009 (INSW), s 25(2).
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After considering the brief of evidence and post-mortem report, the coroner can form a
preliminary view that the evidence satisfactorily discloses the answers to the questions
concerning identity, date, place, cause and manner of death, and therefore an inquest is not
required. This decision will also take into account whether it is necessary or desirable in the
interests of justice to hold the inquest.” The senior next of kin is also consulted as to their
views, which is filed with the brief of evidence by the officer in charge.”

If a coroner decides to dispense with an inquest, the family receives written correspondence of
the outcome of the investigation and the manner and cause of death.” If a family has requested
an inquest and the coroner proposes to dispense, a letter is sent to the family inviting them to
provide a response within 30 days outlining any further concerns that they believe require an
inquest to be held.™”

Any submission received in response to the letter is considered by the coroner in making the
final decision about whether to dispense with an inquest. In dispensing with an inquest, coroners
use a single page form to provide written reasons addressing the statutory objects of the
coroner’s investigation. This is placed in the coronial file and can be made available to the senior
next of kin on request via an email to the registry.”'

Under section 29 of the Coroners Act 2009 (NSW), a State Coroner is able to review a coronet's
reasons for dispensing with an inquest and can direct that an inquest be held if that is their
view.”” Specifically, in reviewing this decision, section 29 requires the State Coroner to consider
'the coroner’s reasons for dispensing with the inquest and any other matters that the State

Coroner considers relevant'.’®

Mr Don McLennan, Manager of Coronial Services NSW, advised the committee that this review
process occurs 'regularly’.’** Additionally, section 84 of the Coroners Act 2009 (NSW) permits
that 'on the application of the Minister or by any other person', the Supreme Court can order

an inquest be held if 'satisfied that is it necessary or desirable to do so in the interests of justice'.*

The committee tried to explore whether decisions to dispense with an inquest are being made
as a result of resource constraints. Mr McLennan was asked specifically about this and whether
workload levels are taken into account in the making of decisions about whether or not to
dispense with an inquiry. Mr McLennan disagreed this is given consideration by coroners, stating
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Submission 7, Associate Professor Laura Grenfell, Associate Professor Julie Debeljak, and Dr Anita
Mackay, p 35.

See, for example, Correspondence from Department of Communities and Justice, to Chair,
11 February 2022, p 14; Evidence, Ms Cassaniti, 31 January 2022, p 3.

Submission 36, Aboriginal Legal Service NSW/ACT), p 18.
Submission 18, NSW Government, p 22.

See, for example, Correspondence from Department of Communities and Justice, to Chair, 11
February 2022, p 22; Evidence, Mr Don McLennan, Manager of Coronial Services NSW, Executive
Officer to the NSW State Coroner, Department of Justice NSW, 30 November 2021, p 53.

Coroners Act 2009 INSW), s 29; See also, Correspondence from Department of Communities and
Justice, to Chair, 11 February 2022, p 17.

Coroners Act 2009 (INSW), s 29(1).
Evidence, Mr McLennan, 30 November 2021, p 53.
Coroners Act 2009 (NSW), s 84.
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4.21

4.22

4.23

4.24

'I do not think it plays a predominant role'. When pressed further on this issue, he stated: 'Each
coroner does have a very high workload, but to my knowledge I am not aware that they do not
hold inquests because of that workload capacity. Where an inquest is necessary, my view is that
they will hold an inquest if it is required'. **

When questioned on what guidelines or criteria exist to help coroners make these decisions, the
Department of Communities and Justice advised that the Loca/ Court Bench Book provides
guidance on the matters a coroner will generally consider, including:

. whether the deceased's identify is known and the date and place of death are satisfactorily
disclosed

. whether the cause and manner of death are satisfactorily disclosed on the evidence

o whether the deceased's family requests and inquest and provides a cogent reason(s) for
doing so

. whether the case raises issues of public health or safety, and

. whether an inquest is likely to lead to recommendations that will assist with the prevention
of future deaths of a similar kind.*’

Findings without inquest

In NSW findings on the manner of death can only be made if an inquest in held. The impact
of this is that there can only be limited discovery about how the death occurred or the
circumstances in which it occurred, which can be particularly difficult for the families and loved
ones of the deceased.”®

This practice also impacts the data reported to the National Coronial Information System by
the Coroners Court of NSW. As the National Coronial Information System receives its data
from each state and territory, and inquests are only held in approximately two per cent of all
reportable deaths received in New South Wales, there is a large data gap.””

Some stakeholders called for an extension to the current scope of coroners' powers in New
South Wales, including Mr Barnes and Adjunct Professor Dillon, contending that coroners
should be able to make findings even in cases where no inquest is held.””” Mr Barnes views in
this regard were part of his submission to the statutory review of the Coroners Act in 2014.”"!

The committee learnt that in Victoria, the Coroners Court may make 'chamber findings' which

are findings made without an inquest, also known as 'findings made without an inquest'.””
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Evidence, Mr McLennan, 30 November 2021, p 54.

Cortrespondence from Department of Communities and Justice, to Chair, 11 February 2022, p 13.
Submission 17, New South Wales Bar Association, Appendix D, p 71.

Submission 14a, Adjunct Professor Hugh Dillon, p 7.

See, for example, Submission 17, New South Wales Bar Association, Appendix D, p 71; Submission
14, Adjunct Professor Hugh Dillon, p 66.

Submission 17, New South Wales Bar Association, Appendix D, p 71.
Submission 14, Adjunct Professor Hugh Dillon, p 69.

76

Report 1 - April 2022



4.25

4.26

SELECT COMMITTEE ON THE CORONIAL JURISDICTION IN NEW SOUTH WALES

Coroners have the power to make findings on the identity of the deceased and the cause and
circumstances of their death without an inquest and may comment on any matter relating to
public health and safety and the administration of justice.”” Coroners in Queensland and
Tasmania also have the power to deliver chamber findings.”™

Adjunct Professor Dillon supported chamber findings to be delivered in certain cases in New
South Wales, including matters where no issues of serious public interest arise or where families
do not request an inquest. Adjunct Professor Dillon cautioned, however, that there would be
particular cases where the benefits of a pubic inquest mean that it should not be replaced by
chamber findings for efficiency proposes.””

Adjunct Professor Dillon also acknowledged that there may be challenges in regional
magistrates undertaking this task due to the lack of time, specialisation and experience required
to craft considered and effective recommendations.”

Coroners' recommendations

4.27

4.28

A number of inquiry participants acknowledged the important role the Coroners Court of NSW
plays in preventing future deaths by making recommendations. In this manner, the NSW
Government emphasised that 'a central tenet of the coronial jurisdiction is the prevention of

future loss of life'."”

However, many stakeholders argued that the Coroners Court of NSW is inadequately
empowered through legislation or supported through sufficient resources to properly fulfil its
death prevention function.” This section looks at these concern, examining the basis and need
for recommendations to focus on systemic issues to prevent deaths, particularly in relation to
the deaths of First Nation people. It also looks at the accountability framework for
recommendations, including the timeliness and transparency of agencies' responses to
recommendations.
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Submission 14, Adjunct Professor Hugh Dillon, p 65.
Submission 1, Magistrates Court of Tasmania, p 3.
Submission 14, Adjunct Professor Hugh Dillon, p 66.

Evidence, Adjunct Professor Hugh Dillon, Deputy NSW State Coroner from 2008 to 2016, and
researcher in relation to coronial systems at the Law Faculty, University of New South Wales,
29 September 2021, p 5.

Submission 18, NSW Government, p 9.

See, for example, Submission 8, Aboriginal Health and Medical Research Council of NSW, p 1;
Submission 12, Justice Action, pp 1 and 4; Submission 14, Adjunct Professor Hugh Dillon, pp 1, 11
and 8; Submission 17, New South Wales Bar Association, pp 3, 5 and 11; Submission 18, NSW
Government, p 9; Submission 23, Public Interest Advocacy Centre, p 2; Submission 27, National
Justice Project, p 11; Submission 30, The Royal Australian and New Zealand College of Psychiatrists,
p 4; Submission 31, Jumbunna Institute of Indigenous Education and Research, Research Unit, p 5;
Submission 36, Aboriginal Legal Service (NSW/ACT), p 6; Submission 38, Deadly Connections
Community & Justice Services, p 6; Submission 41, Mr Michael Barnes, p 2; Submission 46, Legal
Aid Commission of New South Wales, p 19.
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4.30

4.31

4.32

The need for recommendations to focus on systemic issues to prevent deaths

Pursuant to section 82 of the Coroners Act 2009 (NSW), coroners may make recommendations
on 'public health and safety' as 'the coroner ... considers necessary or desirable to make in
relation to any matter connected with the death'.”” The Public Interest Advocacy Centre noted
that according to case law, 'this role is not considered to be a part of the "primary duty" of a
coroner'.” According to Adjunct Professor Dillon, the Act's objects and legal authority suggest

that 'death prevention would appear to be a secondary consideration of the NSW legislation'.”*'

Much of the evidence on this issue focused on the need for recommendations to address
systemic issues in the context of First Nations deaths in custody.” This was also a key issue in
the Select Commiittee's report on the high level of First Nations death in custody and oversight
and review of deaths in custody (Select Committee on First Nations).”®

In the context of deaths in custody, the Coroners Court of NSW recognises the function of
coronial investigations in identifying systems failures and preventing future deaths in its
Coronial Practice Note on case management of mandatory inquests involving section 23 deaths:

When a death or suspected death falls within the scope of section 23 of the Act, the

purpose of the coronial investigation are to:

. Signify respect for life,

o Ensure, as far as possible, that the full facts are brought to light,

o Ensure accountability by identifying and systems failures or conduct warranting
criticism and recommend remedial action for any such matters, and

. Reassure the family and friends of the deceased that lessons learned from these
deaths may save lives in the future.?

In the experience of the National Justice Project and Jumbunna Institute of Indigenous
Education and Research, Research Unit (Jumbunna), coroners often take a narrow
interpretation of their discretion to consider matters beyond the medical cause of death,
therefore 'foreclosing an investigation into the wider or systemic circumstances'.”® Jumbunna

highlighted that this approach can undermine families experience of systemic issues:

Usually this approach not only preferences biomedical issues within the scope of
investigation and inquest, but also subordinates many of the concerns of First Nation
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Coroners Act 2009 (NSW), ss 82(1) and 82(2)(a).
Submission 23, Public Interest Advocacy Centre, p 2.
Submission 14a, Adjunct Professor Hugh Dillon, p 3.

See, for example, Submission 8, Aboriginal Health and Medical Research Council of NSW, p 3;
Submission 27, National Justice Project, p 12; Submission 33, Katie Lowe, p 6; Submission 31,
Jumbunna Institute of Indigenous Education and Research, Research Unit, p 5.

Select Committee on the High Level of First Nations People in Custody and Oversight and Review
of Deaths in Custody, NSW Legislative Council, High Leve/ of First Nations People in Custody and
Ouversight and Review of Deaths in Custody (2021), pp 146-149.

Local Court of New South Wales, Coronzal Practice Note No 3 of 2021 — Case Management of Mandatory
Inquests involving Section 23 Deaths (24 August 2021), cl 3.

Submission 27, National Justice Project, p 12.
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families who have lived experiences of how systemic issues impacted on how their loved
one came to both be in custody and to have died.38¢

Regarding the nature of systemic issues associated with First Nations deaths in custody,
Ms Sarah Crellin, Acting Principal Legal Officer at the Aboriginal Legal Service (NSW/ACT),
emphasised that the coronial systemic is 'uniquely placed to deal with systemic factors that lead
to over-incarceration of Aboriginal people’, yet the existing legislation does not allow for
consideration of such factors.”’ Several 'extra-legal and socio-historical' factors relevant in the
context of First Nations deaths in custody were highlighted by stakeholders, including:

. historical context of colonialism and its intergeneration impacts

o relationship between First Nations people and the state and police

° continued disadvantage and unequal position in social, economic and cultural domains
° presence of racism and unconscious bias

° appropriateness of arrests

. adequacy of care and protection while under state custody

e drivers or high rates of mortality.”™

On this issue, the Aboriginal Health and Medical Research Council of NSW and the NSW
Aboriginal Land Council contended that the effectiveness of inquests in addressing the needs
of First Nations communities is hampered by the limited scope of jurisdiction that coroners
choose, in their discretion, to exercise. The Aboriginal Health and Medical Research Council of
NSW stated that the current Coroners Act 'has not enabled coroners to fully comment on
prisoners' quality of health care and safety before their deaths' which leads to gaps in findings
and recommendations for deaths in custody.’ The National Justice Project agreed, noting that
there are bartiers to an inquest's scope being expanded:

Although, the Coroners Act 2009 (NSW) confers significant discretion to each coroner
in relation to the scope of the inquiry, in the absence of an express requirement to look
more broadly, Coroners routinely narrow the focus of inquests to the exclusion of
systemic issues such as discrimination, bias and prejudice. Convincing a Coroner to
expand the scope of an inquest is exceptionally difficult for families without legal
representation and often for their legal representatives. The result is a missed
opportunity to stop further deaths and lack of accountability ... 3%

Although the National Justice Project recognised that systemic issues and institutional failings
are increasingly examined in inquests, it contended that the examination of healthcare and
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Submission 31, Jumbunna Institute of Indigenous Education and Research, Research Unit, p 5.

Evidence, Ms Sarah Crellin, Acting Principal Legal Officer, Aboriginal Legal Service NSW/ACT),
30 November 2021, p 13.

See, for example, Submission 8, Aboriginal Health and Medical Research Council of NSW, p 3;
Submission 27, National Justice Project, p 12; Submission 31, Jumbunna Institute of Indigenous
Education and Research, Research Unit, p 5; Submission 33, Katie Lowe, p 7.

Submission 8, Aboriginal Health and Medical Research Council of NSW, p 3. See also Submission
34, New South Wales Aboriginal Land Council, p 2.

Submission 27, National Justice Project, p 10.
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quality of care and services in police or custodial settings 'cannot be discretionary'.””" The
National Justice Project highlighted two First Nations deaths in custody cases in which different
approaches were taken to consider systemic issues.

. In the inquest into the death of Jack Kokaua, the impact of the deceased's mental health
history on his experience with police led to recommendations aimed at the practices of
police and health services when interacting with individuals with mental health conditions.

. In the inquest into the death of David Dungay Junior, issues relating to the deceased's
mental health treatment to involuntary patients in correctional settings fell 'outside the

parameters of the inquest'.””

Deadly Connections Community & Justice Services also commented on how these limitations
can often impact families, noting that when inquests fail to provide a view on institutional
failings which could have contributed to the death, the ability of the coronial system to address
impacts of colonisation is limited and families and communities can be re-traumatised by the
coronial process.””

Separately, when asked about the recommendations focused on systemic issues in the mental
health context at a hearing, the representatives from the Royal Australian and New Zealand
College of Psychiatrists commented that recommendations of that nature are made on an
inconsistent basis.”*

Some stakeholders suggested consideration could be given to how legislative provisions in other
jurisdictions operate to address scope issues and enable recommendations on systemic issues to
be provided to prevent future deaths, particularly for deaths in custody.

The Public Interest Advocacy Centre supported the inclusion of a provision similar to that
which exists in the Coroners Act 1995 (Tas) whereby for all deaths a coroner 'must, whenever
appropriate, make recommendations with respect to ways of preventing further deaths and on
any other matter that the coroner considers appropriate’.”” In the view of Mr Jonathon Hunyor,
Chief Executive Officer at the Centre, introducing such a provision in New South Wales would
create a 'clear legislative mandate for coroners to make appropriate recommendations to address
systemic issues connected with a death'.”

Mr Hunyor referred to examples of recommendations made to prevent deaths from the
Coroners Court of Tasmania, including recommendations on improved community education
on sudden infant deaths and co-sleeping risks, driver safety promotion, mandatory use of life
jackets, prison redesign to limit hanging points, improved medication dispensing practices in
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Submission 27, National Justice Project, p 13. See also Submission 33, Katie Lowe, p 6.
Submission 27, National Justice Project, p 13.
Submission 38, Deadly Connections Community & Justice Services, p 3.

Evidence, Dr Andrew Ellis, Consultant Forensic Psychiatrist, Royal Australian and New Zealand
College of Psychiatrists, 30 November 2021, p 39; Evidence, Dr Christina Matthews, Consultant
Forensic Psychiatrist, Royal Australian and New Zealand College of Psychiatrists, 30 November
2021, p 39.

Submission 23, Public Interest Advocacy Centre, p 2.

Evidence, Mr Jonathon Hunyor, Chief Executive Officer, Public Interest Advocacy Centre,
30 November 2021, p 18.
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hospitals, enhancing regulations for pool fencing and improved mental health outreach and out-
patient services dedicated to at-risk youth.””

The Royal Australian and New Zealand College of Psychiatrists highlighted the value of
examining systemic issues in mental health related deaths, also supporting the introduction of a
requirement that coroners examine and make recommendations on systemic issues where
appropriate.” The Australian Medical Association (NSW) also supported a requirement for
coroners to make recommendations, where appropriate, to improve public health and safety
and prevent future deaths.””

For all deaths in custody, the Public Interest Advocacy Centre supported the inclusion of a
similar provision in New South Wales to that which exists in the Coroners Act 1995 (Tas) where
in the case of deaths in custody or care, ‘the coroner must report on the care, supervision or
treatment of that person while that person was a person held in custody or a person held in
care’. The NSW Bar Association also supported this amendment.*”

The Public Interest Advocacy Centre highlighted that this requirement in Tasmania accords
with the recommendation of the Royal Commission into Aboriginal Deaths in Custody that
'broader powers be granted to coroners in order to prevent death'.*!

Other jurisdictions also have similar requirements. In the Australian Capital Territory, for deaths
in custody, coroners 'must include in a record of the proceedings of the inquest findings about
the quality of care, treatment and supervision of the deceased that, in the opinion of the coroner,
contributed to the death'. Similarly, for deaths in custody in the Northern Territory, coroners
must report on the care, supervision and treatment of the person while being held in custody

and may report on any issues of public health or safety or the administration of justice relating
to the death.*”

Related to this, in the context of deaths in custody, the State Coroner's Protocol on mandatory
death in custody cases involving First Nations peoples states that the factors to be considered

in coronial investigations may include, but is not limited to, the care, treatment and supervision
of the deceased.*”

On the specific issue of First Nations deaths in custody, there was also support for a requirement
in New South Wales that coroners examine and make recommendation on systemic issues
contributing to the death.*” The Aboriginal Legal Service (NSW/ACT) argued that a
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Answers to question on notice, Mr Jonathon Hunyor, Chief Executive Officer, Public Interest
Advocacy Centre, 17 December 2021, p 1.

Evidence, Dr Ellis, 30 November 2021, p 39; Evidence, Dr Matthews, 30 November 2021, p 39.
Submission 35, Australian Medical Association (NSW), p 2.

Submission 17, New South Wales Bar Association, p 41.

Submission 23, Public Interest Advocacy Centre, p 2.

Submission 17, New South Wales Bar Association, p 40.

Local Court of New South Wales, State Coroner's Protocol — Supplementary arrangements applicable to section
23 deaths involving First Nations Peoples (9 March 2022), cl 8.

See, for example, Submission 6, Australian Lawyers Alliance, p 9; Submission 8, Aboriginal Health
and Medical Research Council of NSW, p 3; Submission 36, Aboriginal Legal Service (NSW/ACT),
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requirement of this type 'in combination with the adoption of the Victorian formulation on

purpose would contribute to some robust change and improve accountability mechanisms'.*”

The Aboriginal Health and Medical Research Council of NSW and the NSW Aboriginal Land
Council, among others, supported the recommendation of the Select Committee on First
Nations that the Coroners Act be amended 'to stipulate that the Coroner is required to examine
whether there are systemic issues in relation to a death in custody, in particular for First Nations
people, with the Coroner provided with the power to make recommendations for system wide

improvements'.*"

The National Justice Project supported an expanded version of this recommendation,
proposing that the Coroners Act be amended to require a coroner to consider and comment on
systemic factors as well as 'discrimination and bias including by police corrective services and
health services'*” In its view, this requirement is necessary because 'except for exceptional
occasions, NSW Coroners do not make findings to redress discriminatory systemic failings that

contribute to deaths'.**®

In addition, Jumbunna and Deadly Connections Community & Justice Services supported the
need for coroners to consider systemic discrimination and whether implementation of
recommendations from the Royal Commission into Aboriginal Deaths in Custody could have
reduced the risks of death in cases of First Nations death in custody.*”

The need for improved accountability and transparency with responses to
recommendations

In terms of the process governing responses to recommendations, it is important to note that a
Premier's memorandum is currently in place to set out the process for ministers and government
agencies to respond to coronial recommendations.*"

This memorandum states that ministers and government agencies to whom coroners'
recommendations are directed should write to the Attorney General within 21 days
acknowledging receipt of the recommendation. Within six months, they must write to the
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p 6; Answers to question on notice, Ms Sarah Crellin, Acting Principal Legal Officer, Aboriginal Legal
Service NSW/ACT), p 3.

Answers to question on notice, Ms Sarah Crellin, Acting Principal Legal Officer, Aboriginal Legal
Service NSW/ACT), p 3.

See, for example, Submission 6, Australian Lawyers Alliance, p 9; Submission 8, Aboriginal Health
and Medical Research Council of NSW, p 4; Submission 33, Katie Lowe, p 14; Submission 34,
New South Wales Aboriginal Land Council, p 4; Submission 38, Deadly Connections Community &
Justice Services, p 5.

Submission 27, National Justice Project, p 19.

Submission 27, National Justice Project, p 18. See also Submission 34, New South Wales Aboriginal
Land Council, p 4.

Submission 31, Jumbunna Institute of Indigenous Education and Research, Research Unit, p 6;
Submission 38, Deadly Connections Community & Justice Services, pp 2 and 5. See also Submission
34, New South Wales Aboriginal Land Council, p 5.

NSW Government, M2009-12 Responding to Coronial Recommendations, Premier and Cabinet (31
December 2014), https:/ /arp.nsw.gov.au/m2009-12-responding-coronial-recommendations/.
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Attorney General outlining any action being taken to implement the coronial recommendation
and in the circumstances where it is proposed that a recommendation will not be implemented,
the reasons why."! The Department of Communities and Justice website publishes a list of the
status of responses to recommendations and, where received, the response to the
recommendation.*"?

The NSW Government outlined particular agencies' processes in relation to responding to
coronial recommendations.

. Corrective Services NSW's Management of Deaths in Custody Committee, established in
2009, meets quarterly and is responsible for responding to and actioning coroners'
recommendations from deaths in custody. The Oversight Review Committee, established
in 2016, meets biannually and is responsible for reviewing, monitoring and reporting on
the implementation of coronal recommendations.

. NSW Heath has a System Management Branch which coordinates responses to coroners'
recommendations. It provides monthly reports to the Secretary of NSW Health advising
of coronial recommendations directed to NSW Health and holds bi-monthly meetings
with the Clinical Excellence Commission to consider any recommendations to local
health districts and specialty health networks.

. Justice Health and Forensic Mental Health Network's Close the Loop Committee
provides oversight of all coronial and Serious Adverse Event Review recommendations
and reviews evidence on implementation of recommendations.

. The NSW Police Force Executive is responsible for acknowledging the receipt of coronial
recommendations and approving an organisation response to the Attorney General.
It creates action items for the necessary steps for implementation allocated to the relevant
commands and receives updates on these at regular intervals which it then reports to the
Attorney General.

. Youth Justice NSW's Executive Leadership Team is responsible for the implementation,
oversight and periodic reporting on coronial recommendations.*"’

Despite these processes and mechanisms being in place, there were stakeholder concerns about
the rate of response by departments and agencies to coronial recommendations.

Adjunct Professor Dillon, among others, noted that responses are often late or not provided at
all.

In fact, Legal Aid NSW noted that for the ten inquests in which they appeared in 2019, there
are outstanding responses for 18 per cent of the 59 recommendations made. For the five
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NSW  Government, M2009-12 Responding to Coronial Recommendations, Premier and Cabinet
(31 December 2014), https://atp.nsw.gov.au/m2009-12-responding-coronial-
recommendations/. See also Submission 46, Legal Aid Commission of New South Wales, p 58.
Submission 46, Legal Aid Commission of New South Wales, p 57.

Submission 18, NSW Government, pp 17-19.

See, for example, Submission 14, Adjunct Professor Hugh Dillon, p 45; Submission 17, New South
Wales Bar Association, p 39; Submission 46, Legal Aid Commission of New South Wales, p 58.
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inquests for which they appeared in 2020 where recommendations were made, a response is
outstanding for 94 per cent of 35 recommendations.*”

Adjunct Professor Dillon noted that the current approach to tresponding to coroners'
recommendations 'reflects a poor understanding of the purposes and potential value of coronial
recommendations and responses' and 'inhibits research and development of preventive public
pO]jCy'.416

Highlighting the importance of responses to recommendations, particulatly in the context of
First Nations deaths in custody, the National Justice Project referenced the Royal Commission
into Aboriginal Deaths in Custody finding that 'to realise any meaningful part of its potential a

coronial recommendation must be considered and receive a response'.*'’

Some inquiry participants considered the Premier' Memorandum to be inadequate in ensuring
a response to recommendations for the following reasons:

o it does not have 'the force of law' or mandate a response
. it applies only to government agencies

° only the Attorney General's summary of the responses from agencies is provided to the
State Coroner and published, not the responses themselves.*®

Several stakeholders highlighted that in New South Wales there is currently no legislative
requirement mandating a response to coroners' recommendations, unlike other jurisdictions
such as Victoria, the Australian Capital Territory, and Northern Territory.*” In the view of the
National Justice Project, the inability to require a response from government entities is a
significant deficiency in the coronial system.*’

On this, the Select Committee on First Nations commented that that current coronial system
lacks concrete mechanisms to hold the relevant government departments ... to account in
implementing recommendations'. It recommended that the Coroners Act be amended to
include a requirement that government departments respond to recommendations within six
months, noting the 'action being taken to implement the recommendations, or if no action is

taken the reasons why, with this response tabled in NSW Parliament’.**
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Submission 46, Legal Aid Commission of New South Wales, p 56.
Submission 14, Adjunct Professor Hugh Dillon, p 46.
Submission 27, National Justice Project, p 22.

See, for example, Submission 14, Adjunct Professor Hugh Dillon, p 46; Submission 31, Jumbunna
Institute of Indigenous Education and Research, Research Unit, p 10; Submission 39, Gilbert +
Tobin, p 21; Submission 46, Legal Aid Commission of New South Wales, p 59.

See, for example, Submission 14, Adjunct Professor Hugh Dillon, p 46; Submission 17, New South
Wales Bar Association, pp 40-41; Submission 27, National Justice Project, p 22; Submission 39,
Gilbert + Tobin, p 21; Submission 31, Jumbunna Institute of Indigenous Education and Research,
Research Unit, p 10; Submission 46, Legal Aid Commission of New South Wales, p 59.

Submission 27, National Justice Project, p 22.

Select Committee on the High Level of First Nations People in Custody and Oversight and Review
of Deaths in Custody, NSW Legislative Council, High Leve/ of First Nations People in Custody and Oversight
and Review of Deaths in Custody (2021), p 151.
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Numerous inquiry participants called for this to be change to be made in legislation, so that
responses to recommendations are requited to be provided within a set timeframe.*” In the
view of Dr Rebecca Scott Bray, Associate Professor of Criminology and Socio-Legal Studies at
the University of Sydney, a legislative requirement to mandate a response within a set timeframe
is the right thing to do in a system which hinges on the espousal of death prevention at its

modern heart'.*?

Looking to other jurisdictions, the committee received evidence that the Coroners Act 2008 (Vic)
requires that a public statutory body or entity which is the subject of a recommendation must
provide a written response within three months after receiving the recommendation, specifying
what action, if any, will be taken in relation to the recommendation.”* There is also a legislative
requirement in South Australia to respond to coronial recommendations.*”

In the coronial systems in the Australian Capital Territory and Northern Territory, there is a
legislative requirement that responses to coronial recommendations be provided to the
respective Attorney General within three months. In the Australian Capital Territory, this is for
deaths in care and deaths in custody, whereas in the Northern Territory it applies to deaths in
custody.*

In terms of the timeframe for responses in New South Wales, some stakeholders recommended
a three-month timeframe,”’ while others suggested six months.**
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See, for example, Submission 6, Australian Lawyers Alliance, p 9; Submission 12, Justice Action, p 9;
Submission 14, Adjunct Professor Hugh Dillon, p 46; Submission 17, New South Wales Bar
Association, pp 41-42; Submission 27, National Justice Project, p 22; Submission 31, Jumbunna
Institute of Indigenous Education and Research, Research Unit, p 10; Submission 34, New South
Wales Aboriginal Land Council, p 4; Submission 36, Aboriginal Legal Service (NSW/ACT), p 11;
Submission 39, Gilbert + Tobin, pp 23-24; Submission 46, Legal Aid Commission of New South
Wales, p 58-60; Submission 54, CFMEU Mining and Energy Union Division, NSW Branch, p 6;
Submission 57, Public Service Association of New South Wales, p 7; Evidence, Ms Crellin,
30 November 2021, p 14; Evidence, Dr Louis Schetzer, Policy and Advocacy Manager, Australian
Lawyers Alliance, 29 September 2021, p 21; Evidence, Dr Rebecca Scott Bray, Associate Professor
of Criminology and Socio-Legal Studies, The University of Sydney, 29 September 2021, p 35.

Evidence, Dr Scott Bray, 29 September 2021, p 35.

Submission 46, Legal Aid Commission of New South Wales, p 59.
Submission 39, Gilbert + Tobin, p 22.

Submission 17, New South Wales Bar Association, p 40.

See, for example, Submission 14, Adjunct Professor Hugh Dillon, p 46; Submission 17, New South
Wales Bar Association, pp 41-42; Submission 27, National Justice Project, p 22; Submission 306,
Aboriginal Legal Service (NSW/ACT), p 11; Submission 46, Legal Aid Commission of New South
Wales, p 58-60; Submission 54, CFMEU Mining and Energy Union Division, NSW Branch, p 06;
Submission 57, Public Service Association of New South Wales, pp 7.

See, for example, Submission 6, Australian Lawyers Alliance, p 9; Submission 12, Justice Action, p 9;
Submission 39, Gilbert + Tobin, pp 23-24.
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The National Justice Project argued that there would be several benefits to having a legislative
requirement to respond to recommendations:

Without a legislative mandate, it is difficult to effectively measure the trends and impact
of recommendations on public health and the prevention of death and importantly,
there is no body designed to do so. Without Coroners being made aware of why
recommendations are being ignored, they can’t better tailor their future
recommendations to increase the chance of implementation and actually improve the
reform process and achieve their preventive role. There is also a public interest in the
disclosure of government agency and non-governmental responses  to
recommendations.*??

Some inquiry participants also recommended that any legislated requirement to provide a
response should apply to all recipients of recommendations, including non-government
entities.””’ In this regard, it is important to note that non-government entities, such as private
hospitals, correctional centres and aged-care facilities, can currently be the subject of coronial
recommendations.”’ Some stakeholders highlighted that deaths resulting from transport,
agricultural and industrial accidents often involve non-government entities.*”

Gilbert + Tobin highlighted the importance of a legislative requirement extending to non-
government bodies 'in light of the increasing privatisation of public functions'. In its view, the
requirement should apply to all deaths, not just deaths in custody or care, 'given the coroner's
role in ensuring public health and safety'.”’ This view was shared by the NSW Bar Association
in its submission which also noted that a deficiency in both the NSW and Victorian systems was

that 'coroners do not have statutory power to follow up recommendations'.*”*

On this point, the Australian Medical Association (NSW) reflected that it 'has been noted that
[coronial] recommendations are made without reference to the costs involved in implementing
those recommendations'. It suggested that when to comes to recommendations that affect
public and private health services and facilities, 'there is a need for recognition of the costs as a
part of the process' particularly for matters like the use of equipment, development of new I'T
systems, information sharing platforms, and the costs involved with education and training for
clinicians.*”
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Submission 27, National Justice Project, p 23.

See, for example, Submission 12, Justice Action, p 9; Submission 14, Adjunct Professor Hugh Dillon,
p 45; Submission 17, New South Wales Bar Association, pp 41-42; Submission 27, National Justice
Project, p 23; Submission 31, Jumbunna Institute of Indigenous Education and Research, Research
Unit, p 10; Submission 34, New South Wales Aboriginal Land Council, p 4; Submission 39, Gilbert
+ Tobin, p 23; Evidence, Ms Kirsten Edwards, Member, New South Wales Bar Association Inquests
and Inquiries Committee, 29 September 2021, p 25.

Submission 14, Adjunct Professor Hugh Dillon, p 46.

Submission 14, Adjunct Professor Hugh Dillon, p 46.

Submission 39, Gilbert + Tobin, p 23.

Submission 17, New South Wales Bar Association, p 41.

Submission 35, Australian Medical Association (NSW), p 4.
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The need for greater oversight of responses to recommendations

One of the most common issues raised by inquiry participants was the lack oversight of coronial
recommendations. In the context of responses often being late or not received at all, or
inadequate implementation, stakeholders contended that there is an insufficient oversight or
accountability framework in place to monitor responses to and implementation of
recommendations, nor the ability to follow up on recommendations to government and non-
government entities once an inquest is finalised.**

One individual argued that the prevention contribution to be made by recommendations
requires 'proper mechanisms for accountability' rather than the current 'lackadaisical
accountability measures.*’

There were several proposals put forward to improve the oversight and accountability of
responses to coronial recommendations, including the introduction of:

. a process to enable reporting in Parliament of responses to recommendations**
. a power for the Coroners Court of NSW to requite a response or further response®”’
o an oversight body to monitor and review responses to recommendations.*

In terms of introducing a process to enable a report to be provided to Parliament on the
responses to recommendations, different models were proposed.

. Legal Aid NSW, the Aboriginal Legal Service (NSW/ACT) and the Public Interest
Advocacy Centre, among others, recommended that the Coroners Act be amended to
enable the tabling of responses to recommendations in Patliament.*!
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See, for example, Submission 17, New South Wales Bar Association, p 39; Submission 46, Legal Aid
Commission of New South Wales, pp 56-61; Submission 36, Aboriginal Legal Service (NSW/ACT),
pp 11-12; Submission 57, Public Service Association of New South Wales, p 7; Submission 48,
Lindsay McCabe, p 2; Submission 39, Gilbert + Tobin, p 22.

Submission 48, Lindsay McCabe, p 2.

See, for example, Submission 17, New South Wales Bar Association, p 40; Submission 46, Legal Aid
Commission of New South Wales, p 59; Submission 36, Aboriginal Legal Service NSW/ACT), pp
11-12.

See, for example, Submission 17, New South Wales Bar Association, pp 6 and 41-42; Submission 46,
Legal Aid Commission of New South Wales, p 60; Evidence, Adjunct Professor Dillon, 29 September
2021, p 12; Submission 36, Aboriginal Legal Service NSW/ACT), pp 11-12; Answets to question on
notice, Ms Sarah Crellin, Acting Principal Legal Officer, Aboriginal Legal Service NSW/ACT), pp
4-5.

See, for example, Submission 46, Legal Aid Commission of New South Wales, pp 60-61; Submission
48, Lindsay McCabe, pp 2-3; Evidence, Dr Kiristina Stern, Chair, New South Wales Bar Association
Inquests and Inquiries Committee, 29 September 2021, p 20.

See, for example, Submission 46, Legal Aid Commission of New South Wales, p 59; Submission 30,
Aboriginal Legal Service NSW/ACT), pp 11-12; Evidence, Dr Schetzer, 29 September 2021, p 21;
Submission 57, Public Service Association of New South Wales, p 7; Evidence, Ms Crellin,
30 November 2021, p 14; Evidence, Mr Hunyor, 30 November 2021, p 19.
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. The Australian Lawyers Alliance proposed that the Coroners Court of NSW should be
able to report to Parliament on the progress and implementation of previous

recommendations.*?

° The New South Wales Bar Association supported a requirement for the State Coroner to
report to Parliament, through the Attorney General, if no response, or an inadequate
response, is received within the time allowed.**

Examples of the ability to report to Parliament in other jurisdictions were discussed.

o In the Australian Capital Territory, if a coroner comments or makes recommendations
about issues of public safety, the relevant minister must present the report to the
Legislative Assembly and present a response to the report.***

. In the Northern Territory, the Attorney General must respond to the coronet's report or
recommendations via a report to the coroner which is also tabled in the Legislative
Assembly.*”

. In South Australia, the relevant minister subject to the coronial recommendations must
within eight sitting days after a six-month period since receiving the findings and
recommendations, table a response in each house of Parliament.**

Adjunct Professor Dillon noted that the Coroners Court of NSW and the NSW Ombudsman
both have an inquisitorial function, yet each have different powers in relation to tabling reports
in Parliament. The NSW Ombudsman has the power to make reports to Parliament if there is
no response or an unsatisfactory response to recommendations.*’

By contrast, the Coroners Court of NSW can only report to Parliament annually on
investigations of deaths in custody and police operations. Adjunct Professor Dillon
recommended that the Coroners Court of NSW report to Parliament every year in relation to
all recommendations.** Additionally, he recommended that the Coroners Court of NSW should
have a power similar to the NSW Ombudsman to report, through the Attorney General, to the
Parliament on matters of concern such as persistent failures by government entities to respond,
or respond in a timely or adequate way, to coronial recommendations.*

Legal Aid NSW also argued that a mandatory response regime over which there is parliamentary
oversight would benefit families involved in the coronial process as well as enhance the Court's
death prevention function:

... provide greater hope to families who take comfort from targeted systemic changes
arising after the death of a loved one. It would also enhance the transparency of the

442

443

444

445

446

447

448

449

Submission 6, Australian Lawyers Alliance, p 9.

Evidence, Dr Stern, 29 September 2021, p 20.

Submission 17, New South Wales Bar Association, p 40.

Submission 17, New South Wales Bar Association, p 40.

Submission 17, New South Wales Bar Association, p 41; Submission 39, Gilbert + Tobin, p 22.

Submission 14, Adjunct Professor Hugh Dillon, p 47; Evidence, Adjunct Professor Dillon,
29 September 2021, p 12.

Evidence, Adjunct Professor Dillon, 29 September 2021, p 12.
Submission 14, Adjunct Professor Hugh Dillon, p 47.
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coronial process and the accountability of government agencies, together with
providing substantial improvements to the ability of the coronial system to prevent
death and injury.4>0

There was also strong support for the Coroners Court of NSW to be able to require a response
or a further response from government and non-government entities to recommendations if
required, as a further accountability mechanism.*'

In this context, Legal Aid NSW described the current limitations of the Coroners Court of NSW
once inquests have been finalised and recommendations delivered:

... in practice, NSW coroners do not usually follow up on recommendations made in
relation to inquests that have been finalised. They are neither empowered nor resourced
to do so. This results in a coronial system with limited traction, and without any clear
imperative for government agencies to tackle difficult issues raised at inquest.45?

As one solution, the NSW Bar Association recommended a broad power be vested in the State
Coroner to require a response if one is not filed within a particular timeframe, as well as the
power to requite a further response if the initial response is inadequate or unsatisfactory.*” In its
view, this power would give the Coroners Court of NSW an ability to ensure that
recommendations are actively considered after the finalisation of inquests.** The NSW Bar
Association also recommended that consideration be given to whether there was an appropriate
role for a standing committee of the NSW Parliament to regularly review the adequacy of
responses to coronial recommendations.*”

Legal Aid NSW, Adjunct Professor Dillon and the Aboriginal Legal Service NSW/ACT) also
supported the introduction of this kind of 'follow-up' power.*® Legal Aid NSW and the
Aboriginal Legal Service (ACT/NSW) noted that a requirement to call for further explanations
and information, including reports on action taken regarding recommendations, would be
consistent with the recommendations of the Royal Commission into Aboriginal Deaths in

Custody.”’
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Submission 46, Legal Aid Commission of New South Wales, p 61.

See, for example, Submission 17, New South Wales Bar Association, pp 6 and 41-42; Submission 46,
Legal Aid Commission of New South Wales, p 60; Evidence, Adjunct Professor Dillon, 29 September
2021, p 12; Submission 36, Aboriginal Legal Service NSW/ACT), pp 11-12; Answers to question
on notice, Ms Sarah Crellin, Acting Principal Legal Officer, Aboriginal Legal Service NSW/ACT),
pp 4-5.

Submission 46, Legal Aid Commission of New South Wales, p 60. See also Answers to question on
notice, Ms Sarah Crellin, Acting Principal Legal Officer, Aboriginal Legal Service (NSW/ACT),
pp 4-5.

Submission 17, New South Wales Bar Association, pp 6 and 41-42. See also Evidence, Dr
Stern, 29 September 2021, p 20.

Submission 17, New South Wales Bar Association, p 42.

Submission 17, New South Wales Bar Association, pp 6 and 42.

Evidence, Adjunct Professor Dillon, 29 September 2021, p 12; Submission 36, Aboriginal
Legal Service NSW/ACT), pp 11-12; Submission 46, Legal Aid Commission of New South Wales,
p 60.

Submission 36, Aboriginal Legal Service (NSW/ACT), p 10; Submission 46, Legal Aid
Commission of New South Wales, p 60.
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Acknowledging the practical challenges potentially associated with this approach, the Aboriginal
Legal Service (NSW/ACT) also suggested the introduction of change in process which would
enable the coroner to deliver preliminary findings after an investigation, finalising the court
process but the not entirely closing the matter. This would allow entities subject to
recommendations a set amount of time to respond and give the coroner the power to call for
further explanation or information, if required. Under this proposal, the matter would become
finalised once the coroner delivers final findings and recommendations. The Aboriginal Legal
Service (NSW/ACT) argued that this process would provide more certainty for families and
increase the level of accountability for implementation of recommendations.**

Different proposals were also made about the appropriate body or entity to monitor compliance
with the requirement to respond to and implement recommendations, including:

. oversight by a standing parliamentary committee*”

° establishment of an in-house specialist research and data unit akin to the Coroners
Prevention Unit in Victoria (discussed below)**

o establishment of an independent Ombudsman office.*"

Improving access to and transparency of recommendations and responses

As noted above, the Department of Communities and Justice website has a list of the status of
responses to recommendations and, where applicable, the response to the recommendation.**
Coroners' recommendations are also published on the Coroners Court of NSW website.*”

Despite these methods of publication, a number of stakeholders raised concerns related to the
accessibility of this information, with some commenting that recommendations and responses
are not provided together on a user-friendly website.***

In particular, the format in which the responses are published and the timeliness of their
publication was a concern. Dr Scott Bray noted that the recommendations are uploaded
annually onto the webpage, accessible via 'clunky' word documents, one which displays the
recommendations and the responses in alphabetic order of the deceased's name, and the other
which sets out coroners' findings and recommendations by categories.*”> Adjunct Professor
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Answers to question on notice, Ms Sarah Crellin, Acting Principal Legal Officer, Aboriginal Legal
Service NSW/ACT), pp 4-5.

Evidence, Dr Stern, 29 September 2021, p 20.

Submission 46, Legal Aid Commission of New South Wales, pp 60-61.
Submission 48, Lindsay McCabe, pp 2-3.

Submission 46, Legal Aid Commission of New South Wales, p 57.
Submission 17, New South Wales Bar Association, p 39.

See, for example, Submission 8, Aboriginal Health and Medical Research Council of NSW, p 4;
Submission 12, Justice Action, p 12; Submission 14, Adjunct Professor Hugh Dillon, pp 45-46;
Submission 54, CFMEU Mining and Energy Union Division, NSW Branch, p 6; Dr Rebecca Scott
Bray, Associate Professor of Criminology and Socio-Legal Studies, The University of Sydney, 29
September 2021, p 35.

Dr Rebecca Scott Bray, Associate Professor of Criminology and Socio-Legal Studies, The University
of Sydney, 29 September 2021, p 35.
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Dillon also commented that responses to recommendations are not always linked to the
recommendation in a timely manner.**

Adjunct Professor Dillon suggested a 'more logical repository' for responses to coronial
recommendations on the Coroners Court of NSW website where they can be linked to the
relevant coronial finding and recommendation.*” Looking to the accessibility of
recommendations and responses in other jurisdictions, the NSW Bar Association referenced
the Victorian approach where recommendations and responses are found on the Coroners
Court of Victoria website.**®

With the objective of enhancing transparency and public scrutiny, the NSW Bar Association
and Adjunct Professor Dillon supported the publication of recommendations and responses on
the Coroners Court of NSW website in a more accessible and transparent manner.*”

Specialist research and data support

4.87

4.88

4.89

4.90

In addition to enhancing the death prevention function exercised by coroners, as has been the
focus of the first part of this chapter, many stakeholders supported the need for greater research
and data analysis capacity within the court, to assist coroners with broader investigations into
trends and systemic issues.

Stakeholders reflected on the current capacity of the Coroners Court of NSW in this area,
particularly in terms of research assistance provided to coroners when undertaking inquests.
The NSW Bar Association noted that coroners' current resources include ad hoc research by the
legal team assisting the coroner and evidence from expert witnesses."”"

In this regard, Mr David Evenden, Solicitor Advocate, Coronial Inquest Unit, Legal Aid NSW,
contended that complex inquests are conducted by under-resourced coroners with little support:

Effectively, what we have in New South Wales is regional magistrates virtually running
no inquests at all and overworked deputy State coroners and the State Coroner with
very little or no research support—in fact, no research support that I am aware of—
who are required to run these large inquest matters.*’!

The NSW Bar Association noted that increasingly complex inquests are being held, often
involving more than four parties and simultaneously investigating multiple deaths, such as
inquests into deaths at music festivals, deaths in quad bike accidents, deaths due to drug
overdoses and multiple rock-fishing deaths.*”
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Submission 14, Adjunct Professor Hugh Dillon, pp 45-46.
Submission 14, Adjunct Professor Hugh Dillon, pp 45-46.
Submission 17, New South Wales Bar Association, p 39, citing Coroners Act 2008 (Vic), s 72.

Submission 14, Adjunct Professor Hugh Dillon, p 46; Evidence, Dr Stern, 29 September 2021, p 20.
See also Submission 54, CFMEU Mining and Energy Union Division, NSW Branch, p 6.

Submission 17, New South Wales Bar Association, p 31.

Evidence, Mr David Evenden, Solicitor Advocate, Coronial Inquest Unit, Legal Aid NSW,
29 September 2021, pp 17-18.

Submission 17, New South Wales Bar Association, p 30.
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As a result, and in the view of Adjunct Professor Dillon, systemic issues such as these 'are
investigated reactively and sometimes serendipitously' when trends are identified by individual

C0t01’1€1‘8.473

Regarding the development of recommendations, Mr Jonathon Hunyor, Chief Executive
Officer at the Public Interest Advocacy Centre, explained that in some instances, individuals or
organisations involved in coronial matters can take on more of an 'intervener' or 'amicus curiae'
role and make submissions on systemic issues and recommendations.*’*

Another key mechanism contributing to the death prevention objective is the analysis and
review of data received through the process of reportable deaths. Adjunct Professor Dillon
stated that 'a public health approach to death prevention has at its central tenet data collection
and analysis of key data, and systemic reform'.*” Given that in 2020, 6,374 deaths were reported
to the Coroners Court of NSW but an inquest was held for less than two per cent of cases,
Adjunct Professor Dillon noted that the 'public health value' of this data to strengthen the death
prevention objective of the Court 'has not been understood well' and is being 'wasted'.*”*

With respect to the use of and access to coronial data, the NSW Bar Association and Legal Aid
NSW, among others, explained that the Coroners Court of NSW is inadequately resourced to
collect and analyse coronial data, including inquest findings and recommendations, so as to
inform intervention strategies to reduce or prevent future deaths.*”

This was supported by evidence from the Department of Communities and Justice which noted
that the Court's case management system is 'not purpose built for data extraction or analysis',
providing the following reasons.

o The data must be manually entered by registry staff, impacting timeliness and accuracy.

. As hard copy files are the primary record of the proceeding, not all information from the
hard copy file are entered into the case management system due to 'manual processing
and system limits'.

. The case management system is used across NSW courts and is not purpose built for
coronial proceedings, meaning it is not capable of capturing some information which is
unique to the inquisitorial nature of the coronial jurisdiction.*”

The NSW Government submission noted that the National Coronial Information System, a
national database, 'supports the work of coroners, investigators, researchers and the broader
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Submission 14, Adjunct Professor Hugh Dillon, Appendix E, p 50.
Evidence, Mr Hunyor, 30 November 2021, p 19.
Submission 14a, Adjunct Professor Hugh Dillon, p 5.

See, for example, Submission 14, Adjunct Professor Hugh Dillon, p 40; Submission 14a, Adjunct
Professor Hugh Dillon, p 4; Submission 18, NSW Government, p 12.

See, for example, Submission 12, Justice Action, p 15; Submission 14, Adjunct Professor Hugh
Dillon, p 40; Submission 14a, Adjunct Professor Hugh Dillon, p 4; Submission 17, New South Wales
Bar Association, p 31; Submission 41, Mr Michael Barnes, p 5; Submission 46, Legal Aid Commission
of New South Wales, p 61.

Cortrespondence from Department of Communities and Justice, to Chair, 11 February 2022, pp 2-3.
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community' by providing reports on a request basis and data reporting to support court
governance and caseload management.*”

The database includes coronial data from Australia and New Zealand, and is accessible to death
investigators (coroners, registrars, court staff and police) and researchers.* For those with 'a
bona fide interest or professional role in public health and safety or a statutory requirement to
collect and publish data', requests for access can be granted.*'

The National Coronial Information System is governed by a Board of Management and
administration is provided by the Victorian Department of Justice and Community Safety.**
Together all Australian states and territories, the Commonwealth and New Zealand fund this
database. In 2020-21, the annual contribution from NSW was $165,008.**

Regarding the quality and range of data, Adjunct Professor Dillon argued that 'the database is
only as valuable as the data provided to it' and that the 'NSW coronial system presents as one
of the least efficient in Australia in providing full sets of coronial data to the national database'.
In his view, the New South Wales data in this database is 'sub-optimal' due to the following
challenges and deficiencies.

° With respect to police reports, regional Local Courts often do not provide the police
report of death to the database.

. The manner of death is determined in NSW only if an inquest is held. As such, the
database receives coroners' findings in relation to the manner of death in only two per
cent of all reportable death received by the Coroners Court of NSW. This data gap cannot
reliably be filled by the information from the police report of death because, as noted
above, they are often not provided to the database from regional Local Court matters.

. The provision of the police report, autopsy report, toxicology report and coroners
findings to the database can lack coordination as they are from multiple agencies.***

Justice Action, an organisation who represents people in institutions and their families who are
impacted by deaths in custody, noted some limitations of the National Coronial Information
System. From a user-perspective, Justice Action commented that when searching the database,
the effectiveness of a search in obtaining results relies on the use of broad and generalised search
terms. Moreover, the result of searches can be limited if the searcher is not granted full access
to all the information held by the National Coronial Information System.***

With respect to public access to the data, the National Coronial Information System operates a
search tool called 'Fatal Facts' which provides access to coronial recommendations from
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Submission 18, NSW Government, p 6.

Submission 14, Adjunct Professor Hugh Dillon, p 56; Submission 18, NSW Government, p 6.
National Coronial Information System, Data access, https:/ /www.ncis.org.au/data-access/.
Submission 12, Justice Action, p 15.

Submission 18, NSW Government, p 6.

Submission 14a, Adjunct Professor Hugh Dillon, pp 5-6.

Submission 12, Justice Action, p 15.
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Australian states and territories for closed coronial cases since 2000.* Justice Action contended

that from its experience in using the search engine, it is not regularly updated and may not
include all coronial recommendations.*’

Relevant to the discussion about research and data, the NSW Government noted that the
Coroners Court of NSW collects and reviews data on certain categories of deaths:

The coronial jurisdiction is engaged in a number of initiatives intended to identify
systemic issues arising across particular categories of death. This contributes to policy
developments aimed at improving service responses to prevent future loss of life.458

In particular, stakeholders acknowledged the significant intervention and prevention
contribution made by the Domestic Violence Death Review Team since it was established in
the Coroners Court of NSW in 2010, which is discussed in the case study below.*”’

Case study: The Domestic Violence Death Review Team*’

Deaths occurring in the context of domestic violence are subject to review by the Domestic Violence
Death Review Team, as established by Chapter 9A in the Coroners Act 2009 (NSW). This team is
convened by the State Coroner and includes statutory members from relevant government agencies
and non-government organisations. The secretariat comprises two experts in data collection and
qualitative review.

The functions of the Domestic Violence Death Review Team include:

o to review closed cases of domestic violence deaths occurring in New South Wales
o to analyse data to identify patterns and trends relating to such deaths
o to make recommendations as to legislation, policies, practices and services for

implementation by government and non-government agencies and the community to
prevent or reduce the likelihood of such deaths

o to establish and maintain a database (in accordance with the regulations) about such
deaths

. to undertake, alone or with others, research that aims to help prevent or reduce the
likelihood of such deaths.
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National Coronial Information System, Fata/l Facts, https://www.ncis.org.au/research-and-
publications/ fatal-facts/.

Submission 12, Justice Action, p 15.
Submission 18, NSW Government, p 9.

See, for example, Submission 14a; Adjunct Professor Hugh Dillon, p 4; Submission 18, NSW
Government, p 9; Submission 27, National Justice Project, p 33; Submission 46, Legal Aid
Commission of New South Wales, pp 62-63.

Submission 46, Legal Aid Commission of New South Wales, pp 63-4.
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With respect to open cases, the Domestic Violence Death Review Team provides expert advice on
domestic and family violence in open coronial cases. It also operates a database and conducts
research aiming to prevent or reduce domestic violence deaths. In addition, it provides biannual
reports to Parliament, reports to which the NSW Government has publicly responded.

4.104  Adjunct Professor Dillon also noted the establishment of the Suicide Register in October 2020,
which is an inter-agency project by the NSW Health, Department of Communities and Justice

and NSW Police Force, responsible for collecting and reporting on suspected and confirmed
suicides in NSW.*"

4.105 In addition, the State Coroner must report annually to the Attorney General and NSW
Parliament on mandatory inquests into deaths in custody as per section 23 of the Coroners Act
2009 (NSW). In 2021, the State Coroner also presented a report on First Nation's Deaths in
Custody in NSW for the petiod 2008-2018.”

4.106 In terms of data collection and analysis on other categories of deaths, Legal Aid NSW also
highlighted the NSW Ombudsman's role in reviewing the deaths of people with a disability and
certain child deaths.*”

4.107  Despite these measures, some stakeholders contended that improvements to data collection and
analysis for the purposes of systemic reform are needed, particularly in relation to certain
categories of deaths such as for deaths by suicide.**

4.108  Similarly, Legal Aid NSW recognised the missed opportunity to maximise the contribution that
death review could have to inform death prevention and reduction:

As a result, much of the good work being undertaken in inquests does not result in
publicly available research to inform prevention and reduction of deaths such as those
in custody, deaths as a result of police operations, and deaths from suicide, drug
overdose or sub-standard healthcare.*9

4.109  In this regard, several inquiry participants argued that the capacity of the Coroners Court of
NSW to examine systemic issues and death prevention should be enhanced and resourced.*”
According to Mr Barnes, additional funding for data analysis would improve the system's
contribution to death prevention:

491 Submission 14, Adjunct Professor Hugh Dillon, p 67.
492 Submission 18, NSW Government, pp 9-10.

43 Submission 14a, Adjunct Professor Hugh Dillon, p 4; Submission 46, Legal Aid Commission of New
South Wales, pp 62-63.

494 See, for example, Submission 22, Lynda Newnam, pp 2-4 ; Submission 27, National Justice Project,
p 26.

495 Submission 406, Legal Aid Commission of New South Wales, p 61.

496 See, for example, Submission 8, Aboriginal Health and Medical Research Council of NSW, pp 1-2;

Submission 14, Adjunct Professor Hugh Dillon, p 40; Submission 17, New South Wales Bar
Association, p 15; Submission 47, Legal Aid NSW, p 18.
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If the system were better funded ... more analysis could identify trends in various types
of deaths and more effort could be devoted to understanding the factors contributing
to them and their prevention.*?

4.110  There was wide support for the establishment of an in-house specialist research and data unit
akin to the Coroners Prevention Unit in Victoria, which is discussed in the case study below.*”

Case study: The Coroners Prevention Unit

One of the objectives of the Coroners Act 2008 (Vic) is to 'contribute to the reduction of the number
of preventable deaths ... through the making of recommendation by coroners'.*” To assist this
purpose, the Victorian Government established the Coroners Prevention Unit within the Coroners
Court of Victoria.

This unit was the first of its kind is Australia, comprising a multidisciplinary team of specialists who
support coroners to strengthen their death prevention function by identifying patterns and trends, to
aid coroners in the development of evidence-based and practical preventative recommendations.””

There are five sub-teams in the unit: health and medical; mental health and disability; family violence;
research and data; and the knowledge and management team.””! The Victorian Family Violence Death
Review and management of the Victorian Suicide Register are located within the unit. As at 20 June
2021, there were 21.4 full-time equivalent staff in the Coroner's Prevention Unit, with a headcount of
30 people.””

The goals of the Coroners Prevention Unit are to improve the quality and applicability of coronial
recommendations, increase the uptake and implementation of coronial recommendations and
contribute to the reduction of preventable deaths in Victoria.

497 Submission 41, Mr Michael Barnes, p 5.

498 See, for example, Submission 12, Justice Action, p 4; Submission 14, Adjunct Professor Hugh Dillon,
p 40; Submission 17, New South Wales Bar Association, p 31; Submission 23, Public Interest
Advocacy Centre, p 4; Submission 27, National Justice Project, pp 11 and 33; Submission 46, Legal
Aid Commission of New South Wales, pp 60-64.

499 Coroners Act 2008 (Vic), s 1(c).

50 Submission 14a, Adjunct Professor Hugh Dillon, p 5.

501 Submission 14, Adjunct Professor Hugh Dillon, p 61.

52 Coroners Court of Victoria, Annual Report 2020-21 (2021),

https://www.coronerscourot.vic.gov.au/sites/default/files /2021-
10/ Coroners?%20Court%200f%20Victoria%20-%20Annual %o20Report%620-%0202020-21.pdf.
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The Coroners Prevention Unit reviews a range of reportable and reviewable deaths, collects and
analyses data relating to those deaths, assists coroners with the development of prevention-focused
recommendations and receives and publishes coronial recommendations.

The unit may contribute at any stage of the coronial process, including:

Throughout the 2020-21 reporting period, the Coroners Prevention Unit received 647 referrals from
coroners about deaths under investigation. The advice coroners sought input on included:

503

when a death is first reported — advice can be used by coroners to decide the direction
of the investigation, ensure essential evidence is obtained and identify prevention
opportunities relevant to an individual or group of similar cases

in the development of recommendations — advice to coroners on the nature and extent
of risk factors, evidence on countermeasures, identify relevant stakeholders who may
be affected by any recommendations, information on legislation, standards, codes of
practice and similar or previous cases and recommendations

in the finalisation of recommendations — under the direction of coroners, engage with
stakeholders to ensure proposed recommendations are reasonable, viable and likely
effective

after recommendations have been made — receiving and collecting information on the
responses and implementation of recommendations.”

the circumstances in which the death occurred, including factors that may have
contributed to the outcome

the frequency of previous and subsequent similar deaths in Victoria, and common risk
factots

previous interventions that have been proved or are suspected to reduce the incidence
of future similar deaths

regulations, standards, codes of practice or guidelines that might be relevant to reduce
similar deaths

previous coronial recommendations and other feasible, evidence-based,
recommendations to reduce similar deaths.””

503

505

Submission 46, Legal Aid Commission of New South Wales, p 62. See Coroners Court of Victoria,

Coroners Prevention Unit, https://www.coronerscoutrt.vic.gov.au/sites /default/ files /2018-
1 1/cpu%ZB6pp°/02Ble/02B201 3%2Blr.pdf.

See Coroners Court of Victoria, Coroners Prevention Unit,

https:/ /www.coronerscourt.vic.gov.au/sites/default/ files /2018-
11/cpu%2B6pp%2Bdl%2B2013%2Blr.pdf.

Coroners Court of Victoria, Annual Report 2020-21 (2021),

https://www.coronerscourt.vic.gov.au/sites/default/ files /2021 -
10/ Coroners%20Court%200%20Victoria%20-%20Annual %e20Report%620-%0202020-21.pdf.
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Additionally, the Coroners Prevention Unit conducts research projects to assist coronial investigations,
in order to achieve a better understanding of preventable deaths in Victoria and identify intervention
opportunities.

506

4.111

4.112

4.113

Stakeholders considered that a similar unit in New South Wales would greatly assist coroners
and improve the quality of coronial services delivered in New South Wales. Such a unit would:

° collect, aggregate and analyse data, including findings and recommendations, to identify
emerging patterns, trends and systemic issues™”

° provide research support to coroners and ad hoc advice to other agencies™™

° assist ~ coroners in  developing  evidence-based and  prevention-focused
recommendations™”

. monitor and inform policy and systemic change in relation to deaths in custody,
particularly First Nations deaths"

o monitor and follow up on recommendations after they have been delivered, to promote

action by government agencies and non-government bodies.*!!

In supporting the creation of this type of unit, the Australian Lawyers Alliance also expressed
supportt for the establishment of a specialist death review team 'to monitor and inform policy
and systemic change for all deaths in custody, particularly Aboriginal and Torres Strait Islander
deaths'.”" In this regard, the committee noted evidence from Adjunct Professor Dillon on the
Domestic Violence Death Review Team, which he reflected 'is a very good example of how
coronial data can be aggregated and analysed for public health and safety purposes'.””’

The committee also notes the evidence of Domestic Violence NSW not only as to the
importance of the Domestic Violence Death Review Team and the work it does, but also for
the need to strengthen the accountability measures in the system and, specifically, improving
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See Coroners Court of Victoria, Coroners Prevention Unit,
https://www.coronerscourt.vic.gov.au/sites/default/ files /2018-
11/cpu%2B6pp%2Bdl%2B2013%2Blr.pdf.

See, for example, Submission 14, Adjunct Professor Hugh Dillon, p 40; Submission 12, Justice
Action, p 4; Evidence, Mr Hunyor, 30 November 2021, p 19; Evidence, Mr Evenden, 29 September
2021, pp 17-18.

Submission 17, New South Wales Bar Association, p 46.

See, for example, Submission 6, Australian Lawyers Alliance, p 8; Submission 23, Public Interest
Advocacy Centre, p 3; Submission 27, National Justice Project, pp 11 and 33; Submission 46, Legal
Aid Commission of New South Wales, p 64; Evidence, Mr Hunyor, 30 November 2021, p 19.

Submission 27, National Justice Project, p 11.

See, for example, Submission 46, Legal Aid Commission of New South Wales, p 64; Submission 23,
Public Interest Advocacy Centre, p 4.

Submission 6, Australian Lawyers Alliance, p 8.
Submission 14a; Adjunct Professor Hugh Dillon, p 4.
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the oversight of responses to coronial findings. This point is dealt with below in several
recommendation, particulatly recommendation 13.>

Committee comment

4.114

4.115

The Coroners Court of New South Wales is uniquely placed to play a pivotal role in the
prevention of future deaths. Unfortunately, the evidence demonstrates that this critical role of
the Court is currently constrained. Not only does the structure and resources of the Court limit
the capacity of coroners to focus on its death prevention objective, the Coroners Act itself has
deficiencies which limit the scope of inquests and recommendations being made on systemic
issues contributing to deaths.

The committee agrees that the objects of the legislation should be amended to reflect that the
prevention of future loss of life is a central tenet of modern coronial practice. We agree with
Adjunct Professor Dillon and other stakeholders that the legislation needs to have as a key
object the purpose of the Court in contributing to the reduction of preventable deaths. We also
support amendments which would enable a broader number of factors to be taken into account
when functions under the Coroners Act are being exercised, including those which emphasise
the centrality of the experience and needs of bereaved families, as well as those that express
respect for families and cultural diversity. Such provisions are found in the legislation in Victoria
and other jurisdictions.

Recommendation 10

That the NSW Government review and propose amendments to the objects of the Coroners
Aet 2009 (NSW) to ensure that they reflect the key functions of modern coronial practice,
including the therapeutic and restorative aspects of the jurisdiction and an express reference
to the object of preventing future deaths.

4.116

4.117

4.118

The committee acknowledges that bereaved families look to the coronial system for answers
about what happened to their loved ones and the circumstances of their death. We recognise
that the decision of whether to hold an inquest or not is critical in families' eyes.

While we accept that a coroner will provide reasons in cases where an inquest is dispensed with,
and that families can have some input into the process, we acknowledge that families may view
the process as quite unsatisfactory, given reasons are generally confined to the statutory objects
of the Act and review and appeal options are limited. On this latter point, we note that the
options for appealing a decision are in practice limited due to the prohibitive costs of
commencing action in the Supreme Court.

In considering further options which could be introduced to address this issue, we see merit in
the model used in Victoria and Queensland where findings can still be made even in matters
where an inquest is not held. We caution that although findings without inquest may present
efficiencies, it would not be an appropriate option in all cases and there will always be cases
where a full inquest is the most appropriate investigative process.

514

Submission 60, Domestic Violence NSW, p 2.
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Nonetheless, the committee envisages that there may be certain categories of death for which
findings without inquest could comfort bereaved families in ascertaining more information
about the circumstances of the death. It would potentially also supplement the number of cases
for which the manner of death can be examined and reflected in data and reviews.

In our view, this option would be best exercised by experienced and specialist coroners in a
sufficiently resourced coronial jurisdiction. It may not be as well suited to the current hybrid
structure of the Coroners Court of NSW. Therefore, the committee recommends that the NSW
Government consider amending the Coroners Act 2009 (NSW) to introduce a power for coroners
to make findings without inquest.

Recommendation 11

That the NSW Government propose amendments to the Coroners Act 2009 (NSW) to introduce
a power for coroners to make findings without inquest.

4.121

4.122

4.123

With regard to the scope of coronial inquests and the findings and recommendations which
come from them, the evidence to this inquiry leads us to repeat the comments made in the
report on the high level of First Nations people in custody and oversight and review of deaths
in custody that there appears to be an inconsistent approach to investigating broader systemic
issues.

In the First Nations report, the committee recommended that the Coroners Act stipulate that
the Coroner is required to examine whether there are systemic issues in relation to a death in
custody, in particular for First Nations people, with the coroner provided with the power to
make recommendations for system wide improvements. We support this recommendation and
consider that it should apply to all deaths investigated by the Coroners Court. Coroners should
examine whether systemic issues played a role leading to any death, and have clear power to
make recommendations that may prevent future loss of life.

The committee also agrees that, for the reasons set out in the First Nations report, coroners
should be required to make findings on whether the implementation of any recommendation
of the Royal Commiission into Aboriginal Deaths in Custody report could have reduced the risk of
death in all cases where a person has died in custody.

Recommendation 12

That the NSW Government propose amendments to the Coroners Act 2009 (NSW) to require
coroners to examine whether systemic issues played a role leading to any death, including:

e an explicit power to make such recommendations as the coroner considers necessary or
desirable, including in relation to any systemic issues connected with a death, suspected
death, fire or explosion

e a requirement to consider and report on whether the implementation of any
recommendation of the Roya/ Commission into Aboriginal Deaths in Custody report could
have reduced the risk of death in all cases where a person died in custody.
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Turning now to the effectiveness of coronial recommendations and accountability and
transparency concerns regarding implementation of recommendations. The committee agrees
that for the impact of a recommendation to be realised, there must be a system in place which
supports them to be effectively and efficiently considered and implemented.

In this regard, we are disappointed that some, perhaps many, recommendations do not receive
an adequate or timely response, if any. If preventing future deaths is central to the coronial
jurisdiction, there are missed opportunities.

In our view, consistent with the recommendation from the inquiry into the high level of First
Nations people in custody and oversight and review of deaths in custody, there must be a
legislative requirement for every agency and body to which a recommendation is addressed to
respond within a certain timeframe. While the committee considers that reducing the required
timeframe from the current six months to three months would be highly desirable, it is doubtful
whether such a change would result in any practical benefit. Instead, the committee has focussed
on strengthening other accountability requirements.

To this end we consider that responses to coronial recommendations should indicate what
action is being taken to implement those recommendations or, if no action is to be taken the
reasons for this should be stated. Responses to coronial recommendations, or any failures to
respond within the time required, should be communicated to and tabled in Parliament. We also
agree that there would be benefit in expanding the powers of the State Coroner to report to the
NSW Parliament on any issues they see fit, including the progress and implementation of
previous recommendations as well as matters of concern such as failures to respond, or respond
in a timely or adequate way, to recommendations.

Recommendation 13

That the NSW Government propose amendments to the Coroners Act 2009 (NSW) to improve
the accountability of responses to recommendations, including:

® 2 requirement that government and non-government entities must respond in writing
within six months of receiving coroners' recommendations, noting the action being
taken to implement the recommendations, or if no action is taken the reasons why

e a requirement that responses to recommendations, and any failure to respond to
recommendations, be tabled in the Parliament of New South Wales

e granting the State Coroner the power to report to the Parliament of New South Wales
on any relevant matters or issues, including but not limited to the progress and
implementation of recommendations and matters of concern

e a power for the Coroners Court of New South Wales to require a response or further
response from any agency or body to which a recommendation is directed

4.128

In addition to responses being tabled in NSW Parliament, the committee recommends that all
findings, recommendations and responses be published in a timely fashion on the Coroners
Court of NSW's website, in an accessible manner.
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Recommendation 14

That the Coroners Court of New South Wales, in consultation with key stakeholders, enhance
its website to ensure coronial findings, recommendations and responses to recommendations
are published in an accessible manner.

4.129

As suggested by the NSW Bar Association in its submission, the committee does consider that
there would be a useful role for a standing committee of the NSW Parliament to regularly review
the adequacy of responses to coronial recommendations. It is considered that the current joint
committee on the Law Enforcement Conduct Commission, the Ombudsman and Crime
Commission would be a suitable body to undertake such work.

Recommendation 15

That the Parliament of New South Wales widen the remit of the joint parliamentary committee
on the Law Enforcement Conduct Commission, the Ombudsman and Crime Commission so
that it regularly reviews the adequacy of responses to coronial recommendations.

4.130

4.131

4.132

4.133

The committee also heard during this inquiry the limited research support provided to coroners
in open death investigations and inquests. In particular, we note that the State Coroner and
Deputy Coroners do not have research staff or support and are not well placed to conduct
reviews into the vast data received by the Court on reportable deaths. Indeed, we heard
anecdotally that coroners have to undertake their own research, even for highly specialised or
complex matters, all in the context of high workloads. We are also concerned that there could
be better use of the repository of coronial data held by the Court.

If we approached this differently and armed coroners with better research support, the functions
of the Court in looking at systemic issues could be significantly enhanced. In this regard, the
committee had the benefit of visiting the Coroners Court of Victoria in February 2022 and were
given a comprehensive briefing by the Victorian State Coroner, Deputy State Coroners and staff
from the Coroners Prevention Unit. We are grateful for having had this opportunity to learn
about the strengths and operation of that unit.

In our view, the work and output of the Coroners Prevention Unit in Victoria is impressive,
and a strong example of the benefits that can be achieved through specialised collection, analysis
and review of research and data. To support an expanded legislative scope to examine systemic
issues and prevent future deaths, we consider a similar specialist preventive death review unit
should be established in New South Wales, to better facilitate coroners in fulfilling their
important death prevention function. We believe that this type of unit would assist coroners in
the direction of an investigation when a death is first reported, as well as in the development
and finalisation of prevention-orientated recommendations.

With regard to the function of collecting, analysing and reviewing a range of reportable deaths
data, the committee acknowledges the data analysis already being undertaken by the Domestic
Violence Death Review Team. The capacity of the Coroners Court of NSW should be enhanced
to expand the processes already established for the Domestic Violence Death Review Team, so
that in-depth qualitative analysis of a much broader range of reported deaths can be undertaken,
including First Nations deaths, deaths by suicide and drug-related deaths. Enhancing the system
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in this way would enable improved analysis of the effectiveness of various approaches, which
will inform targeted prevention initiatives and other reform measures that may be appropriate.

As noted by stakeholders, when coronial recommendations are delivered years after a death,
they often lose their impact and relevance. In our view, a specialised review system could
specifically address this issue as insights into systemic issues and trends, for example, could be
shared in real time with stakeholders.

Adjunct Professor Dillon, for whose work and contributions to this inquiry we are very grateful,
emphasised that a key tenet to death prevention is data collection, analysis of key data and
systemic reform. A specialist preventive death review unit would undoubtedly assist coroners in
exercising their functions in a timely fashion, and the benefits of this unit could be especially
harnessed if the court becomes a specialist court, as we recommended in the previous chapter.

Recommendation 16

That the NSW Government establish and fund a specialist preventive death review unit in the
Coroners Court of New South Wales which:

e is modelled on the goals and functions of the Coroners Prevention Unit in the Coroners
Court of Victoria

e cxpands on the processes of the NSW Domestic Violence Death Review Team to
undertake in-depth qualitative analysis of a broad range of reported deaths, including but
not limited to First Nations deaths, domestic violence deaths, suicide deaths and drug-
related deaths.

4.136

4.137

The committee also considered whether domestic violence deaths should be included as
mandatory for inquests, given the continued high incidence of deaths connected to domestic
relationships; mainly of women at the hands of their current or former spouse or domestic
partner. After some reflection, the committee formed the view that the work of the Domestic
Violence Death Review Team fulfils substantially the same public policy objective and in many
ways is more comprehensive than an inquest.

However, the committee also notes the observation of Domestic Violence NSW that only two
members of the Domestic Violence Death Review Team are from non-government providers.
The committee does consider that the membership of the team should be expanded to include
more non-government front line service providers, who would have a wealth of knowledge and
experience to being to bear on the work of the team.

Recommendation 17

That the NSW Government ensure the membership of the Domestic Violence Death Review
Team is expanded to include more non-government service providers.
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Chapter 5  Support and information for families

The Coronial Inquest Process must be made more inclusive, respectful to the families
involved, personalised and relevant to individual circumstances. This may include taking
into account ethnicity, religious beliefs, financial constraints, disability access, as well as
special citcumstances that may apply to a particular family. There should not be a “one
size fits all,” approach. These families must be treated as human beings primarily, but
their individual and personal circumstances must form part of the equation. Respect is
paramount.

- Leesa Topic, mother of Courtney Jayde Topic!5

This chapter focuses on families' experience of the coronial process. It starts by exploring the level of
involvement families have in coronial proceedings and their access to information. It also looks at a range
of other issues, including the impact of delays and access to counselling, legal and financial support.
Towards the end, the chapter considers the ability of the Coroners Court of NSW to respond to the
needs of culturally and linguistically diverse and First Nations families and communities.

Families' experience of the coronial jurisdiction

5.1

5.2

5.3

Throughout the inquiry the committee heard directly from family members who have firsthand
experience of the coronial jurisdiction. Generally, their evidence highlighted how the coronial
system can be complicated, confusing and emotionally challenging to navigate.

In a literature review report on the experience of Aboriginal and Torres Strait Islander Families
in Australian Coroners Courts attached to the submission provided by the Legal Aid
Commission of New South Wales (Legal Aid), it was noted that:

The very nature of these types of deaths and the uncertainty surrounding the details
may cause a compounding of grief and re-living or re-traumatising process for families
involved with the coronial system. This requires sensitivity and consideration for
families in order to not add to their distress.5!'6

There was also evidence that the coronial system may provide a healing opportunity for families
after a devastating loss. The National Justice Project stated that the 'coronial jurisdiction has a
unique role in investigating the circumstances that lead to a death. This can be the ultimate
opportunity to provide truth, healing, closure and justice to families'.”"” Adjunct Professor Hugh
Dillon, a former NSW Deputy State Coroner, described that the coronial system 'seeks, or hopes
for, certain outcomes, such as reducing the distress of relatives by providing answers to
questions they have about the cause or circumstances of death'.”"
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Submission 11, Leesa Topic, p 1.

Submission 46, Legal Aid Commission of New South Wales, Attachment 1, Law and Justice
Foundations of New South Wales, Aboriginal Torres Strait Islander Families in Australian Coroners Conrts:
A review of the research literature on improving court experiences (2021), p 5.

Submission 27, National Justice Project, p 5.

Submission 14, Adjunct Professor Hugh Dillon, p 37.
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5.4

5.5

5.6

5.7

5.8

5.9

Ms Leesa Topic, mother of Courtney Jayde Topic who died after being shot by police in
February 2015, told the committee that in spite of numerous delays and challenges the family
faced, they were appreciative of what the coronial inquest was able to achieve:

Ten recommendations came out of the Inquest. In response to the Findings, and in
speaking to Police Commissioner Mick Fuller, he assured us that nine out of ten of the
recommendations had been implemented and the tenth was in progress. We are
eternally grateful to all concerned for this positive outcome that will prevent another
family going through the trauma and loss that we do and will continue to do for our
lifetime.>1?

The New South Wales Bar Association also identified a number of studies which have shown
that inquests can be both a negative and positive experience for families, with one notable
Australian study acknowledging that coronial investigations:

... sought to identify systemic failures, assisted family members with understanding why
the fatality occurred. This information enabled healing process to begin as family
members sensed that justice had finally been achieved for their loved one.520

This section will consider families' experience in the coronial process, which is relevant to
considering whether the coronial system is best serving the needs of bereaved families. In
particular, it will look at the legal basis for families to participate in the coronial process and
whether access to key information is provided. It will also consider the provision of social,
counselling, legal and financial support to family members of the deceased.

Role of families in the coronial process

Although families can and often do participate in the coronial process, stakeholders reflected
on the limits of the legislation in capturing the importance and extent of their involvement.

Reference was made to section 57 of the Coroners Act 2009 INSW) (Coroners Act) which permits
coroners to grant families the right to participate in coronial proceedings:

The coroner in coronial proceedings may grant leave to any person, who in the opinion
of the coroner has a sufficient interest in the subject-matter of the proceedings, to
appear in person in the proceedings or to be represented by an Australian legal
practitioner.>?!

Stakeholders also drew the committee's attention to the role of the senior next of kin in the
coronial process, including the definition under 6A which states that the senior next of kin can

be:

o the deceased person's spouse, or
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Submission 11, Leesa Topic, p 9.

Submission 17, New South Wales Bar Association, p 16, citing Mark Ngo, Lynda R Matthews,
Michael Quinlan, and Philip Bohle, 'Bereaved family members' views of the value of coronial inquests
into fatal work accidents (2021) 82(3) Omsega-Journal of Death and Dying, pp 446-466.

Coroners Act 2009 (INSW), s 57(1).
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o if the deceased person did not have a spouse — any of the deceased person's children who
are adults, or

. if the deceased person did not have a child — either of the deceased person's parents, or

o if the deceased person did not have living parents — any of the deceased person's brothers
or sisters who are adult, or

. if the deceased person did not have brothers or sisters — any person who is named as
executor of the deceased person's will or the deceased person's legal representative.””

Gilbert + Tobin highlighted that although families involved in the coronial process are generally
'the people most deeply affected by its investigation', the Coroners Act has limited provisions
which relate to families, often only requiring the coroner to consider the view of the senior next
of kin.”” In this regard, sections 25 and 96 of the legislation require the coroner to consider the
views of the senior next of kin in relation to dispensation of inquests and post-mortem
examinations.”**

In relation to the forensic post-mortem examination of the deceased, the Department of
Communities and Justice explained that the senior next of kin is supported through this initial
process by a specialist social worker from the Forensic Medicine Social Work service.”

Reflecting on the legal basis for families' involvement, Legal Aid NSW stated that the Coroners
Act lacks provisions to 'cement the importance of families'.” Likewise, the Jumbunna Institute
of Indigenous Education and Research, Research Unit (Jumbunna) contended that 'there

remains an unclear standing for families throughout the coronial death investigation process'.””’

In making this point, Jumbunna noted that the family of a deceased are generally granted leave
to be a party to an inquest, whereas this legal basis does not translate to family engagement with
the investigation phase, which can be 'central to the determination of the scope of an inquest’.”

Impact of delays

As was expressed during the inquiry of the select committee inquiry into the high level of First
Nations people in custody and oversight and review of deaths in custody (Select Committee on
First Nations), many stakeholders were concerned that delays in coronial cases compound and
prolong the trauma and grief experienced by families. Evidence to the inquiry showed that
delays can cause uncertainty, stress and anxiety for families, prolonging the mourning and
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Coroners Act 2009 (NSW), s GA.

Submission 39, Gilbert + Tobin, p 20.

Coroners Act 2009 (NSW), ss 25 and 96. See also Submission 39, Gilbert + Tobin, pp 20-21.
Cortrespondence from Department of Communities and Justice, to Chair, 11 February 2022, p 11.
Submission 46, Legal Aid Commission of New South Wales, p 20.

Submission 31, Jumbunna Institute of Indigenous Education and Research, Research Unit, p 12.

Submission 31, Jumbunna Institute of Indigenous Education and Research, Research Unit p 12, citing
Jumbunna Institute of Indigenous Education and Research, Research Unit, Submission 115 to
Legislative Council Select Committee, Inguiry into the High Level of First Nations People in Custody and
Ouversight and Review of Deaths in Custody (2020), pp 37-38.
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5.15

5.16

5.17

healing process.”™ As stated by Adjunct Professor Dillon in the submission he made to Select
Committee on First Nations, delays in a coronial case create several stresses for families:

Studies have demonstrated that lengthy delay in conducting inquests causes significant
distress to bereaved families. The attrition of evidence, financial strain and prolonged
grieving, as well as the enforced experience of recounting information years after a fatal
event are of particular concern.>

This was confirmed via the testimony provided by Mr Ron and Mrs Leesa Topic, who
experienced delays with the coronial system after the death of their daughter Courtney. There
was a three year wait for investigations to be completed before an inquest date was set.
Following the inquest, there was an additional wait for some months before the findings were
handed down. The Topic family stated that 'the disjointedness of the whole process' added to
their trauma:

There was no conscious thought for timeliness in decisions made, throughout the
process. This of course, factored into the decline of our mental and emotional
wellbeing. Those that were involved with us throughout the journey were all the utmost
professional. They completed the specified role that was assigned them. It was quite
disconcerting though when you’d go into the Court for a hearing and a date still hadn’t
been assigned. We went to Inquest just over three years after Courtney was shot dead.
We couldn’t begin to grieve the loss of our Courtney throughout this period as we were
constantly going over and through everything again and again.>!

Another individual who shared their first-hand experience of the coronial system with the
committee, Ms Susan Slatcher, commented on the impact of the lengthy delays experienced
during the inquest into her son's death:

Investigating police indicated that the Inquest would be held eighteen months to two
years after my son's death. We had several delays prior to the COVID pandemic and
the Inquest wasn’t held until February of this year. This was not only due to the onset
of COVID, but also delays by various legal teams in presenting their evidence on time
and other factors. The Inquest has been held, but over four years later we are waiting
for the Coroner to make her findings. These delays have been very stressful for all the
family and we feel that we can’t reach closure while we don’t know these findings.>32

With particular regard to First Nations families, it was highlichted by some inquiry participants
that delays compounded by insufficient support and information can exacerbate an already
existing distrust in a system which at times is 'culturally unsafe'.”” In this respect, in his
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See, for example, Submission 34, New South Wales Aboriginal Land Council, pp 2-3; Submission 30,
Aboriginal Legal Service NSW/ACT), p 7; Submission 39, Gilbert + Tobin, p 17; Submission 33,
Katie Lowe, p 8; Submission 30, The Royal Australian and New Zealand College of Psychiatrists,
p 6; Evidence, Dr Louis Schetzer, Policy and Advocacy Manager and National Manager,
Australian Lawyers Alliance, 29 September 2021, p 21.

See, for example, Submission 9, The Law Society of New South Wales, Appendix 1, p 17. See also
Submission 46, Legal Aid Commission of New South Wales, p 28.

Submission 11, Leesa Topic, p 8.
Submission 44, Susan Slatcher, p 1.

See, for example, Submission 27, National Justice Project, p 19; Submission 31, Jumbunna Institute
of Indigenous Education and Research, Research Unit, p 9.
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submission to the Select Committee on First Nations, Adjunct Professor Dillon placed delays
in coronial matters in the context of First Nations people's experience with racism and
relationship with the justice system:

It may be even more traumatic for Indigenous families. In addition to their losses of
loved ones, they have, as a people, always had troubled relationships with courts and a
justice system imposed on them. Delay, which is endemic in the NSW coronial system,
must afflict them with an added burden of grief and perhaps amplify their sense of
injustice.

For people whose historical experience has been one of racism and disrespect, it must
be difficult to interpret lengthy delay in the coronial system in any other way than as a
lack of recognition of their human worth and dignity as a people, and perhaps as a sign
of disrespect to them personally.>3*

In terms of the length and impact of delays, Jumbunna described the delays in the coronial
system as 'obscene' and as having a harmful impact on families by 'cutting off opportunities to
mourn and delaying answers to critical questions about how their loved one died'.””

A number of other inquiry participants also highlighted the adverse impacts of delays on
families. The Australian Lawyers Alliance was concerned about the 'distress and trauma to
grieving families' caused by delays, as was the Royal Australian and New Zealand College of
Psychiatrists.” In its submission, Legal Aid NSW highlighted the impact of delays on families
when combined with a lack of information:

Families involved in the coronial process frequently experience difficulties and delays
in getting information about the circumstances surrounding their loved one’s death.
Timelines provided to families are vague, and they are often left to repeatedly make
requests for information about a loved one’s death, and updates on the progress of a
case.

Typically, there have been delays of three or four years and more before many inquests
are heard and findings delivered. This delay causes undue distress to family members.
A further complication of existing arrangements is that family members engaged in the
inquest process are usually not given timely access to information. They wait for
extended periods, often without any access to brief materials or an adequate
understanding of what took place in relation to the death of their loved ones.>¥’
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Submission 9, The Law Society of New South Wales, Appendix 1, pp 17-18.
Submission 31, Jumbunna Institute of Indigenous Education and Research, Research Unit, p 9.

Submission 6, Australian Lawyers Alliance, p 7; Submission 30, The Royal Australian and New
Zealand College of Psychiatrists, p 6.

Submission 46, Legal Aid Commission of New South Wales, p 34.
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5.23

5.24

At a hearing, Mr David Evenden, Solicitor Advocate from the Coronial Inquest Unit at Legal
Aid NSW, commended the attitude of families even when subject to lengthy delays:

I have represented some families who have been through terrible experiences who
somehow are incredibly respectful of the process and are able to deal with the massive
delays and the sort of inadequacies that exist.53

Access to information and coronial documents

Alongside the impact of delays on families, stakeholders also discussed the adequacy of
information communicated to families throughout the coronial process and the challenges
associated with accessing coronial documents.

Legal Aid NSW was a key voice on this issue, highlighting that families involved in the coronial
process often experience difficulties and delays in getting information about the circumstances
of their loved one's death. It stated:

Timelines provided to families are vague, and they are often left to repeatedly make
requests for information about a loved one’s death, and updates on the progtress of a
case. Requests for evidentiary material, including expert reports, are often denied
pending the acquisition of further material, despite all material being ultimately available
to them in a brief of evidence.>¥

In relation to delays in receiving the brief of evidence, Legal Aid NSW reported that a brief may
not be made available to the family or their representatives until four to six weeks before the
inquest, often containing many volumes of information. Consequently, it has been the
experience of Legal Aid NSW that in these instances the family does not have sufficient time to
discuss the evidence and, therefore, are unable to prepare and engage meaningfully in the

process.™

Legal Aid NSW noted that various studies have reflected on the impact a lack of information
can have on families. In particular, it highlighted from one study this statement:

These studies revealed that families were concerned and frustrated by infrequent
updates, a poor understanding of their rights and whether an inquest would be held,
and delays that prolonged stress and impaired witness memory. Families valued
inquests, and perceived a sense of justice or enhanced trust in the outcomes, when: (a)
provided direct access to previously inaccessible evidence, (b) treated with greater
respect than in other investigations, (c) permitted to raise opinions or questions in the
inquest directly or through legal representation, or (d) the inquest revealed previously
unidentified systemic failings that contributed to the death.5*!
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Evidence, Mr David Evenden, Solicitor Advocate, Coronial Inquest Unit, Legal Aid Commission of
New South Wales, 29 September 2021, p 19.

Submission 46, Legal Aid Commission of New South Wales, p 34.
Submission 46, Legal Aid Commission of New South Wales, pp 30-31.

Submission 406, Legal Aid Commission of New South Wales, p 34, citing Stephanie Dartnall, Jane
Goodman-Delahunty and Judith Gullifer, ‘An Opportunity to Be Heard: Family Experiences of
Coronial Investigations Into Missing People and Views on Best Practice’ (2019) 10(2322) Frontiers in
Psychology, p 3.
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Legal Aid NSW stated that it was aware that material that could be provided immediately to
families is not provided for a year or more after it has been given to the Crown Solicitors Office
and the coroner. A large component of any brief is material that could be provided immediately
to families because it is unlikely to change and is unlikely to attract protective orders. This
includes medical records, witness statements, electronic materials and, when available, expert
reports.”* With delays and the late provision of materials to family members, Legal Aid NSW
stressed the need for family members to be kept informed of key developments and the detail
of any investigation, stating this is 'paramount to the success of the coronial system'. In this
respect, it called for strict requirements to be placed on the provision of information to family
members.””

Relevant to this, Legal Aid NSW discussed how families can access coronial documents,
including statements by witnesses, transcripts, and written findings. It noted section 65 of the
Coroners Act 2009 (NSW) which sets out the circumstances in which a coroner can provide access
to a coronial file, including the factors to be considered when making a determination as to
whether it is appropriate to grant a person access to a file.”*

Legal Aid NSW also noted various practice notes issued by the Coroners Court of NSW over
the last few years which have included provisions related to access to information for family
members. It highlighted how these practice notes have been limited in application:

° Coronial Practice Note 1 of 2018 included no requirement to provide brief material to
family
° Coronial Practice Note 2 in 2018 was limited to mandatory inquests involving critical

incident investigations

o Coronial Practice Note 3 of 2021 was also limited to mandatory inquests under section
23 and did not contain a specific requirement to provide families with comprehensive
information and brief material at an early stage, although it does recognise the importance
of providing families information and updates.””

Legal Aid NSW stressed to the committee that 'family members want detailed information from
an early stage about the death of a loved one, including documents and electronic materials'.>*
It also contended that the Coroners Act should be amended, or Practice Notes issued, which
place the onus on coroners to provide relevant material to family of the deceased 'as soon as it

is available unless there are compelling reasons to delay or not provide the information'.”"’

For First Nations families involved in section 23 mandatory death in custody inquests, the Szate
Coroner's Protocol — Supplementary arrangements applicable to section 23 deaths involving First Nations Peoples
(First Nations Protocol) has in its objects the principle that families should be provided with
information in a timely manner, and regular updates regarding the status of the coronial
investigation, including advice in relations to delays. Families in these cases are allocated within
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Submission 46, Legal Aid Commission of New South Wales, p 34.
Submission 46, Legal Aid Commission of New South Wales, p 35.
Coroners Act 2009 (NSW), s 65.

Submission 46, Legal Aid Commission of New South Wales, p 35.
Submission 46, Legal Aid Commission of New South Wales, p 36.
Submission 46, Legal Aid Commission of New South Wales, p 37.
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5.35

48 hours an Aboriginal Coronial Information and Support Program Officer who is responsible
for providing information about the purpose of the coronial process. This officer also provides
information and options for legal representation and can help to communicate cultural and
ceremonial considerations.”

Additionally, in section 23 mandatory death in custody inquests, the solicitor assisting the
coroner, in consultation with the Aboriginal Coronial Information and Support Program
Officer, must ensure that the family or their legal representative is kept informed about the
progress of the coronial investigation regularly, which is specified to be at a minimum every two
months. Families must also be provided with updates following the completion of the stages of
the coronial process and be advised of any delays and reasons for those delays.”

The committee understands that after materials are filed with the Coroners Court they are then
supplied to the Crown Solicitor’s Office or Department of Communities and Justice Legal to
determine if there are any omissions requiring additional information, reports or statements, or
any sensitive matters requiring protective orders. The brief is then returned to the Coroners
Court when finalised.

Some stakeholders discussed the approach taken by the Victorian and Queensland coronial
jurisdictions in ensuring family members are kept properly supported and informed throughout
the coronial process.

In Victoria, section 115 of the Coroners Act 2008 (Vic) governs access to documents, and Practice
Note 2 of 2011 ensures that the registrar must provide the senior next of kin with any post-
mortem treports, and any interested party with an inquest brief.”

As part of its statutory purpose, the Coroners Act 2008 (Vic) emphasises the importance of
communications with grieving families. Section 8(d) states 'that family members affected by a
death being investigated should, where appropriate, be kept informed of the particulars and

progress of the inves'rigation'.5 51

Legal Aid NSW also pointed to the Queensland State Coroners Guidelines 2013 which guarantee
families be given 'adequate and timely information about their loved one's death in order for
them to participate meaningfully'. The Guidelines state:

Families of deceased persons should not be denied information about the death just
because it has been reported to the coroner. The general principle is that the families
are entitled to any and all information concerning the death as soon as it is available
unless there is a basis for suspecting that to release the information may compromise a
criminal investigation.5>2
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Local Court of New South Wales, State Coroner's Protocol — Supplementary arrangements applicable to section
23 deaths involving First Nations Peoples (9 March 2022), cls 3.1(c) and 7.2(c).

Local Court of New South Wales, Szazte Coroner's Protocol — Supplementary arrangements applicable to section
23 deaths involving First Nations Peoples (9 March 2022), c1 9.1.

Submission 46, Legal Aid Commission of New South Wales, p 37.
Coroners Act 2008 (Vic), s 8(d).

Submission 46, Legal Aid Commission of New South Wales, p 30, citing Coroners Court
Queensland, State Coroner’s Guidelines 2013, Chapter 2 The rights and interests of family members (2013),

pp 4-5.
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Legal Aid NSW submitted that the Victorian and Queensland coronial jurisdictions 'provide a
strong example of the care and attention that is required to ensure family members are kept
propetly informed'.”

Adjunct Professor Dillon also highlighted the approach taken in the New Zealand's coronial
system. The New Zealand Coronial Services website states that 'families can be involved as
much as they want to be', with families having 'a right to be kept informed'. Section 23 of the
Coroners Act 2006 (NZ) also specifically provides that coroners must give notice of 'significant
matters' to interested parties.”™

Access to social support and counselling

Concerns were also raised about the level of social support and counselling provided to families.
Legal Aid NSW noted the limited availability of counselling and support for families involved
in the coronial system is a gap in services raised by its clients.” It did, however, acknowledge
the initial counselling provided by the NSW Health Pathology's Forensic Medicine Service to
families dealing with an unexpected or sudden death, although it noted that once a post-mortem
procedure is finalised 'there is no handover to any ongoing counselling or support service for

families'. >

Dr Brouwer, Chief Forensic Pathologist and Clinical Director Forensic Medicine at NSW
Health Pathology, addressed concerns regarding bereaved family members' support needs.
Dr Brouwer acknowledged the work of Forensic Medicine social workers who 'liaise closely
with families whose loved ones are referred to the Coroner and provide compassionate support
for viewing of deceased and identification'.”” According to Dr Brouwer there are 14 social
workers employed by Forensic Medicine, which she stated 'reflects a recent increase in staffing
of 25 per cent'.”

Dr Brouwer also drew the committees attention to a 2019 Forensic Medicine report which
identified key service issues and improvement opportunities:

In 2019 Forensic Medicine published a social work model of care, which informs all
aspects of support provided to bereaved families. At Forensic Medicine, we are
committed to delivering a world-leading service in support of bereaved families across
New South Wales to provide the answers and support they need.5>

Forensic Medicine's appointment of additional social workers and the introduction of the new
model of care were also noted by the NSW Government's Improving the Timeliness of Coronial
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Submission 46, Legal Aid Commission of New South Wales, p 37.
Submission 14, Adjunct Professor Hugh Dillon, p 54.

Submission 46, Legal Aid Commission of New South Wales, p 39.
Submission 46, Legal Aid Commission of New South Wales, p 39.

Evidence, Dr Isabel Brouwer, Chief Forensic Pathologist and Clinical Director Forensic Medicine,
NSW Health Pathology Forensic and Analytical Science Service, 30 November 2021, p 40.

Evidence, Dr Brouwer, 30 November 2021, p 40.
Evidence, Dr Brouwer, 30 November 2021, p 40.
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Procedures Taskforce (Timeliness Taskforce) as initiatives to improve communication and support
to families.”

Legal Aid NSW also referred to the assistance provided by the Coronial Information and
Support Program at the Coroners Court of NSW, noting it is limited to providing practical
information about the inquest process, court familiarisation and access to viewing of sensitive
material, with no capacity for individual counselling or ongoing support services.”!

Likewise, Ms Tracey Mackander, who was involved in the coronial investigation into her son
Bailey's death, also commented on the 'real lack of support and counselling' provided by the
Coroners Court, highlighting that the Coronial Information and Support Program does not
provide ongoing support or counselling to families.”*

The committee received further evidence on this issue by family members who have been
directly involved in the coronial process. Ms Slatcher spoke of her distress when unexpected
and disturbing evidence was presented at the inquest into her son's death. Observing that there
was a 'lack of emotional support for the family by [the] coutt based counsellors', Ms Slatcher
added: "The family were sometimes shocked and distressed by some of the unexpected evidence,
and having support during those times would have made things easier'.”*’

Mrs Leesa Topic echoed this view, highlighting how witnesses involved in inquests may also
benefit from support. Reflecting on the inquest into her daughter Courtney's death, and the
experience of other witnesses, Mrs Topic stated:

I know of some of those witnesses are extremely traumatised and had to source their
own counselling and psychological help. Some of those witnesses have since contacted
us to offer their sympathies and to share the trauma that they have experienced and
continue to experience.>4

Mrs Topic detailed to the committee her experience in getting support throughout the coronial
investigation into her daughter Courtney's death, as outlined in the case study below.

Case study: Death of Ms Courtney Jayde Topic®™

Ms Courtney Jayde Topic died as a result of a police shooting in February 2015. An inquest into her
death was held in March 2018. Courtney's parents, Mt Ron Topic and Mrs Leesa Topic, provided a
submission to the inquiry and gave evidence at a hearing, where they shared their experience of the
coronial process, including the support provided by the Court.
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NSW Government, Progress Report on the Improving the Timeliness of Coronial Procedures Taskforce (October
2021), pp 13-15.

Submission 46, Legal Aid Commission of New South Wales, p 39.

Submission 40, Tracy Mackander, p 5.

Submission 44, Susan Slatcher, p 1.

Submission 11, Leesa Topic, p 6.

Submission 11, Leesa Topic, pp 2-3; Evidence, Mrs Leesa Topic, 30 November 2021, pp 6-7.
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In the initial stages they felt 'excluded from the process' and were distressed and frustrated about the
initial lack of communication from police during the investigation. Mr and Mrs Topic also noted that
they were not informed of legal and social work setvices until many months into the coronial process.”

The Topic family highlighted that after many months, they found support in a Forensic Medicine social
worker who they described as going 'above and beyond' in providing support. Mrs Topic stated:

This lady got permission from her superiors to stay with us throughout our journey
and she sat with us through the nine days of the Coronial Inquest. I cannot emphasise
the importance of this beautiful person and the impact that she had on us, at one of
the most traumatizing and vulnerable times of our lives. She was also our connection
to the Coronial Inquest Process.

Mrs Topic explained that this same social worker supported them throughout the entire inquest
process, which was over three years — a service which was well beyond the standard scope and level of
support provided by Forensic Medicine social workers.” Mrs Topic explained that this was possible
as their social worker was granted departmental approval to continue supporting the family through
the inquest process:

She was part of the forensic side of the Coroners Court. She was there to meet and
greet us. We were there to identify Courtney and that is where her jurisdiction had
stopped. She was to meet and greet us, she was to comfort us and she was to give us
support during that process and then that was to be the end. But we sort of took an
attachment to her in that horrific moment of our lives and she saw the stress and
distress that we were in and she took it upon herself to be in our lives for the next
three years through part of the whole process.>%8

In terms of the support provided, Mrs Topic noted that the social worker provided regular counselling
over the phone and in person, communicated with them about progress of the autopsy and explained
reasons for delay. She also provided a tour of the courtroom prior to the inquest hearing, attended
each day of the inquest hearing with them and supported the family by being with them when viewing
sensitive evidence.

5.47 In terms of improving the support provided to families, Legal Aid NSW called for the provision
of counselling and ongoing support to all families involved in the coronial process. It noted that
in the Australian Capital Territory a free Coronial Counselling Service is offered by
Relationships Australia and is available during the coronial process and for up to three months
after it has concluded. In this context, Legal Aid NSW emphasised how profound and
distressing a death can be for families, and how debriefing and support is necessary post-
inquest.””

566 Evidence, Mrs Topic, 30 November 2021, p 2.

57 Hvidence, Mrs Topic, 30 November 2021, pp 6-7.

568 Evidence, Mrs Topic, 30 November 2021, p 7.

59 Submission 46, Legal Aid Commission of New South Wales, p 39.
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The Royal Australian and New Zealand College of Psychiatrists also commented on the limited
mental health support available to bereaved families involved in coronial inquests. The College
submitted that 'the Forensic Social Work service should be adequately resourced to seek referral
to psychiatrists to manage gtief when considered warranted'.””

Relevant to how families are best supported throughout the coronial process, some stakeholders
reflected on the benefits that could be achieved if the coronial system was to adopt a more
therapeutic and trauma informed approach.

Ms Katie Lowe, an intern at Jumbunna who completed a research thesis on First Nations
experience in the coronial system and therapeutic jurisprudence, urged the committee 'to
consider the potential applicability of therapeutic jurisprudential principles and practices, that
aim to consider the way in which the court can minimise trauma for involved persons'.”" As
outlined by Ms Lowe, 'therapeutic jurisprudence aims to promote reflective practices within

legal settings and emphasises consideration for the wellbeing of legal participants'.572

Similarly, the Australian Lawyers Alliance stated that 'there is a need for the NSW coronial
system to adopt a more therapeutic, trauma-informed care approach within the conduct of the
coronial processes so that these processes do not further traumatise grieving families and

communities'.””

This sentiment was echoed by the NSW Bar Association, who discussed the implementation of
therapeutic jurisprudence within the coronial system through the use of an 'empathetic and
imaginative use of flexible procedures' at the inquest into the suspected death of Ben Dominick.
This was a missing person case in a very remote community. As the NSW Bar Association
explained: 'Evidence was taken using walk through and recorded evidence from witnesses at the
scene, as well as by roundtables in court'. This unique approach taken by State Coroner
O'Sullivan and counsel assisting was reported to be ' ... both forensically and professionally
rewarding. It is an example of how adapting processes in the coronial jurisdiction can enhance

both the core and therapeutic functions of the jurisdiction'.”™

Access to legal representation

A common concern of inquiry participants was the lack of legal assistance available for families
involved in coronial proceedings. As noted by Gilbert + Tobin, there is 'no general provision

of legal assistance'.””

In 2006, Legal Aid NSW established the Coronial Inquest Unit to provide free advice and
assistance in coronial matters. The Coronial Inquest Unit also represents families of the
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Submission 30, The Royal Australian and New Zealand College of Psychiatrists, pp 3-4.
Submission 33 Katie Lowe, p 18.

Submission 33, Katie Lowe, p 11.

Submission 6, Australian Lawyers Alliance, p 7.

Submission 17, New South Wales Bar Association, p 17, quoting Ann Bonnor 'Changing the
landscape: inquest into the disappeatance of Ben Dominick' (2021), The Journal of the NSW Bar
Association, https:/ /barnews.nswbar.asn.au/autumn-2021/40-changing-the-landscape-inquest-into-
the-disappearance-of-ben-dominick/.

Submission 39, Gilbert + Tobin, p 18.
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deceased in coronial inquests. Legal Aid NSW noted in its submission that many families have
benefited from the expertise of the Coronial Inquest Unit 'as they navigate the complex and

emotionally draining experience of inquest proceedings'.””

Mr David Evenden, Solicitor Advocate from the Coronial Inquest Unit at Legal Aid NSW,
highlighted the value legal representation brings to families in the coronial process:

For a family, having a lawyer means they have a voice. They can get answers in this
foreign and often bewildering system. Legal representation of families brings integrity
and vigour to the process and serves an important therapeutic role.>”

Ms Slatcher provided a submission to the inquiry which reflected on the value of legal
representation during the inquest into the death of her son in 2017:

Having legal representation at my son’s Inquest proved to be extremely important. The
Legal Aid team thoroughly investigated all the evidence and kept us up to date. The
decisions and submissions were made after a lot of consultation with the family and we
teel very lucky to have been represented by such a caring and empathetic team.>’

According to Legal Aid NSW, of the 220 inquests that were completed in 2018 and 2019,
families were represented in just one-third. Of these families, '40% were represented by the
Coronial Inquest Unit, or their legal representation was funded by Legal Aid NSW'.>"” Mr
Evenden stated that there is a need for better resourcing for legal representation for families
within the coronial system.”®

As noted in correspondence from the Department of Communities and Justice, unless an
inquest falls under section 23 or section 24 of the Coroners Act 2009 (NSW), tamilies have two
options to access legal representation: either they apply for Legal Aid, or if the family do not
meet the requirements for Legal Aid, they seek legal representation at their own expense.”™'

Stakeholders highlighted that it is often prohibitive to obtain private legal representation, and
there are very few legal services that provide free legal representation to families. Gilbert +
Tobin explained that obtaining Legal Aid is only possible in limited circumstances: a family
member must meet the Legal Aid means test, the inquest must be in the public interest, or the
inquest must relate to a First Nations person who died in custody.**

Mr Mark Levenson noted the struggle to access legal support during the inquest into the death
of his son Matthew:

As novices to this process it was put to us that we should have some form of legal
representation for the family during the course of the inquest. Fearing the Inquest may
carry on beyond the two weeks set down and the daily cost of lawyers, we sought legal
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Submission 46, Legal Aid Commission of New South Wales, p 12.

Evidence, Mr Evenden, 29 September 2021, p 14.

Submission 44, Susan Slatcher, pp 1-2.

Submission 46, Legal Aid Commission of New South Wales, p 13.

Evidence, Mr Evenden, 29 September 2021, p 14.

Cortrespondence from Department of Communities and Justice, to Chair, 11 February 2022, p 25.
Submission 39, Gilbert + Tobin, p 18.
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aid. We did not qualify, as our income and assets breached the threshold for assistance
NOR was it considered a public interest matter.53

Many families who cannot afford a lawyer attend inquests without legal representation. As
Gilbert + Tobin stated, 'if families cannot find accessible legal representation at inquests, there
is a power imbalance in the inquest, that cannot be easily remedied'. For disadvantaged families,
ot those where English is not their first language, these problems are magnified.”**

Unlike Legal Aid NSW, the Aboriginal Legal Service (NSW/ACT) has no dedicated coronial
unit and represents First Nations families predominantly in mandatory section 23 deaths in
custody inquests. The Aboriginal Legal Service (NSW/ACT) acknowledged that there is no
government funding to provide comprehensive legal support for First Nations people to help
navigate the coronial system:

The ALS does not receive funding to represent families in coronial inquiries despite an
ever-increasing demand for representation. In 2021 alone, to date, 9 Aboriginal and
Torres Strait Islander people across Australia have died in custody or in a police
operation. All those deaths will require mandatory inquests. In order for the Court to
function, all parties involved need to be adequately resourced to appear.385

Reflecting on the adequacy of access to legal assistance and representation for families involved
in coronial proceedings, Mr Evenden stated:

Legal Aid and the Aboriginal Legal Service do not have the resources they need to
adequately provide proper representation and assistance to all families who require it. It
is highly likely that Aboriginal people through New South Wales are over-represented
in deaths reported to the Coroner. Much more can be done to cater for those from
culturally and linguistically diverse communities and, in particular, the many Aboriginal
people who come into contact with the coronial system ... It is a sign of a civilised
society that it is willing and able to review certain deaths, especially avoidable deaths,
and learn from its mistakes; more so, that it is willing to support the families of those
who die in avoidable or unusual circumstances, giving them hope that some change may
come about with the death of theit loved one.586

Additionally, Mr Evenden stated that the best solution for many families was early engagement
with ' ... lawyers that are culturally competent'. He advocated for the Aboriginal Legal Service
(NSW/ACT) to be provided with additional staffing and resources to manage more than just
section 23 mandatory inquests.”’

The Aboriginal Legal Service (NSW/ACT) also recommended an increase in funding for its
services so as to 'provide wraparound support and advocacy to ensure that Aboriginal people
receive culturally safe, timely, and fair legal assistance before, during, and after all coronial

processes'.”
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Submission 15, Mark Leveson, p 1.

Submission 39, Gilbert + Tobin, p 18.

Submission 36, Aboriginal Legal Service NSW/ACT), pp 1 and 7.
Evidence, Mr Evenden, 29 September 2021, p 14.

Evidence, Mr Evenden, 29 September 2021, p 19.

Submission 36, Aboriginal Legal Service NSW/ACT), pp 15-16.
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Access to financial support

Another area of concern raised in evidence to this inquiry was the lack of financial assistance
provided to families to attend and participate in inquests.

Aboriginal Legal Service (NSW/ACT) stated that 'there are also significant social, emotional
and financial costs to families being able to meaningfully engage and participate in the coronial
process'.” Similarly, Legal Aid NSW noted that the expenses associated with transport,
accommodation, time off work, childcare, counselling and food can hinder participation in the
coronial process. Inquests often last a week or more, and as Legal Aid NSW noted, these
expenses can be 'an unfair a burden on families'.”” Similar evidence was given in the First
Nations inquiry.”"

Legal Aid NSW advised that Corrective Services NSW can reimburse accommodation costs for
inquests involving a death in custody but for all other matters, except where a family member
has been subpoenaed to give evidence, there is usually no reimbursement for accommodation
and travel. This can result in disadvantaged families facing challenges in actively participating in
the coronial process.”

Alison Whittaker, Senior Researcher at the Jumbunna Institute of Indigenous Education and
Research, also spoke about the practical barriers and expenses which prevent First Nations
families from participating in the inquest process:

A lot of these inquests for the more complex and serious matters, especially the First
Nations deaths in custody, go for up to two weeks—the period that is extraordinarily
difficult in which to get a large group of people who might comprise that about that
person's kin and loved ones. It is very difficult to find that kind of accommodation at
late notice, extraordinarily expensive, and very difficult to organise that transport. There
is nothing systematic about that support and it relies a lot on community goodwill that
is already is so, so stretched.”?

Professor Megan Williams, Head of Girra Maa Indigenous Health Discipline at the University
of Technology Sydney, emphasised that the costs associated with participating in the coronial
process are not only financial, but also associated with time and wellbeing:

We must note that this comes at a cost. Those costs are not borne or considered — that
is, financial costs if people take time off work, child care, costs to health and wellbeing,
as well as to participation in other elements of community life that others then have to
take on, or that there are gaps when that occurs. We need to not only pay but to cover
those broader costs and urgently think through practical strategies to do that.?%*
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Submission 36, Aboriginal Legal Service NSW/ACT), p 16.
Submission 46, Legal Aid Commission of New South Wales, p 40.

Select Committee on the High Level of First Nations People in Custody and Oversight and Review
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Research, Research Unit, 29 September 2021, p 306.

Evidence, Professor Megan Williams, Head of Girra Maa Indigenous Health Discipline at the
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This sentiment was echoed by Dr Scott Bray, Associate Professor of Criminology and Socio-
Legal Studies at the University of Sydney, who noted that 'the cost is acutely felt in other areas:
missed work due to illness and bereavement, delays which compound trauma and pain for years

in the lives of families'.>”

Adjunct Professor Newhouse referenced one recent case study of the family of Gomeroi man
Tane Chatfield, who were forced to fundraise in order to attend the inquest. According to
Adjunct Professor Newhouse: 'when families are from remote, rural and regional communities,

these expenses include accommodation and transport for often-lengthy inquests and often-large
1 596

groups..

As noted by the National Justice Project, resources must be allocated to implement reforms in
order to ensure that families are supported to actively participate in the coronial process,
including 'overcoming financial and geographic barriers to participation, particularly for families
from remote and regional communities who face significant transport and accommodation

costs, which can be considerable for "lengthy inquests and often large groups™.””’

Jumbunna and Aboriginal Legal Service NSW/ACT called for relevant organisations, including
their organisations, to be funded to provide financial assistance and holistic support to First
Nations families facing an inquest. Jumbunna explained that funds would be used to meet the
logistical expenses associated with the coronial process.”

Cultural considerations

5.75

5.76

A number of the submissions to the inquiry highlighted the need for improvements and reforms
to the coronial jurisdiction in New South Wales in order to meet the needs of First Nations
people and culturally and linguistically diverse communities.

The needs of First Nations families and communities

In the Select Committee on First Nations' report, stakeholders gave evidence that the coronial
system lacked cultural considerations within its structure and processes to create a culturally safe
process for First Nations families. Stakeholders called for the coronial system to adopt more
therapeutic, culturally safe processes and approaches.”
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Evidence, Dr Rebecca Scott Bray, Associate Professor of Criminology and Socio-Legal Studies,
The University of Sydney, 29 September 2021, p 29.

Submission 28, Adjunct Professor George Newhouse, p 7.

Submission 27, National Justice Project, p 20, quoting George Newhouse, Daniel Ghezelbash and
Alison Whittaker, "The Expetience of Aboriginal and Totres Strait Islander Participants in Australia’s
Coronial Inquest System: Reflections from the Front Line' (2020) 9(4) International Journal for Crinze,
Justice and Social Democracy 76, p 83.

Submission 31, Jumbunna Institute of Indigenous Education and Research, Research Unit, p 19;
Submission 36, Aboriginal Legal Service NSW/ACT), p 15.

Select Committee on the High Level of First Nations People in Custody and Oversight and Review
of Deaths in Custody, NSW Legislative Council, High Leve/ of First Nations People in Custody and Oversight
and Review of Deaths in Custody (2021), pp 136 and 138-142.
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In evidence to this inquiry, the National Justice Project emphasised that First Nations peoples'
participation in the Coroners Court must be viewed in the context of the wider justice system.
The National Justice Project, along with other participants, noted that since colonisation First
Nations people have been subjected to institutionalised trauma and systemic oppression.”” As
such, as noted by Justice Action, many First Nations families experience re-traumatisation
during the coronial process due to the lack of cultural sensitivity, lengthy delays, absence of
spiritual customs and rituals, and the 'dissonance between the demands for justice and the

statutory limitations of the Coroners Court'."”!

Legal Aid NSW highlighted that First Nations people continue to be overrepresented in nearly
every category of death reported to the Coroners Court of NSW. In spite of this, it stated that
New South Wales is one of two jurisdictions in Australia with a Coroners Act which does not
include any provisions that specifically address cultural considerations for First Nations
people.””

Without specific legislative requirement to accommodate cultural needs, the National Justice
Project noted that First Nations families are forced to rely on coroners' discretion to incorporate
cultural customs and ensure protocols are adhered to.””

Culturally sensitive protocols

Justice Action submitted that current coronial processes fail to address cultural concerns
regarding the respectful treatment of First Nations people. Justice Action stressed the
importance of integrating culturally sensitive protocols within the coronial process. It stated:

Coronial inquests fail to accommodate cultural and religious concerns regarding the
respectful treatment of bodies of the deceased. For instance, bodies are often subject
to an autopsy prior to the family having seen the body of the deceased and without
consent. This can be particularly traumatising for those Aboriginal and Torres Strait
Islander families who seek to uphold religious or cultural practices which require them
to refuse an autopsy or deliver a more timely burial 604

The National Justice Project contended that the ability of the Corners Court of NSW to fulfil
cultural obligations are an important part of the healing process for families and can show
respect for the deceased. It noted instances in which cultural protocols were appreciated by the
families, including the family of Maori and Cook Islander man Jack Kokaua who were able to
perform the Haka during the final tranche of the inquest, and the family of Dunghutti man
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Submission 27, National Justice Project, pp 16-17. See also, Submission 31, Jumbunna Institute of
Indigenous Education and Research, Research Unit, p 6; Submission 33, Katie Lowe, p 5; Submission
34, New South Wales Aboriginal Land Council, p 4; Submission 38, Deadly Connections Community
& Justice Service, p 3.
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David Dungay Jr, who were able to organise a smoking ceremony outside of the Coroners
Court.™”

However, the National Justice Project also reflected on the concerns expressed by the Kokaua
and Dungay families with respect to the failure to accommodate cultural and religious protocols
related to the treatment of bodies of the deceased.””

Related to this, Legal Aid NSW commented that the provisions of the Coroners Act relating to
exhumations and objections to the exercise of post-mortems do not require the coroner to take
into account cultural considerations. It noted that to its knowledge, there are no guidelines and
publications from the Coroners Court or Forensic Medicine on post-mortem processes and
issues relating to cultural considerations. In its experience, many of the grievances experienced
by First Nations people related to families contact with Forensic Medicine shortly after a death.
To address this, Legal Aid NSW recommended that Forensic Medicine, in consultation with the
State Coroner 'develop a publicly available guideline that deals with post-mortem issues

including in relation to cultural considerations'.®"”

Likewise, the National Justice Project recommended that 'forensic pathologists be specifically
trained on First Nations people's cultural practices to do with bodies and how to respect those
practices'. More generally, the National Justice Project called for amendments to the Coroners
Act to 'specifically accommodate and respect cultural needs and considerations' at all stages of
the coronial process, which includes cultural practices at inquest hearings and in relation to the
body of the deceased. It also recommended amendments to the definition of senior next of kin
to recognise 'the plurality of personal and kinship interests that make up First Nations

families'.*"®

In its submission, the NSW Government stated that it is committed to improving the coronial
jurisdiction to ensure processes are culturally safe and respectful, and to prevent future loss of
life for First Nations people. The NSW Government outlined the efforts it had made to respect
cultural requests such as 'smoking ceremonies, memory collation, painting, and placing of

important possessions with the deceased person'.”

The Coroners Court of NSW has also appointed two Aboriginal Coronial Information and
Support Program Officers, and stated in correspondence to the committee that it is focusing on
strategies for improving consultation with First Nations people and peak bodies.”"’

As noted above, the First Nations Protocol commenced in April 2022 and as noted above in
paragraph 5.29 and contains provisions relevant to culturally sensitive protocols for First
Nations deaths in custody. The objects of the First Nations protocol include that:

o investigation and inquests 'are conducted in a culturally sensitive and appropriate matter
which is respectful to the needs to First Nations people’
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. the families of First Nations Peoples are 'engaged early and meaningfully in the coronial
process and provided with a dedicated pathway through which they can raise any cultural
considerations relevant to the conduct of the investigation and inquest, and any issues
and concerns surrounding the conduct of coronial investigation, including concerns in
relation to the circumstances of the death'.”"!

The First Nations Protocol states that there is recognition that First Nations peoples have 'an
extended family structure and complex and dynamic system which defines where a person fits
into their family and community' and the importance of these structure to support wellbeing
and experience in the coronial process. As such, it states the meaning of the term 'family' within
the First Nations Protocol 'should be interpreted flexibly and with respect for these structures

and systems'.*"?

First Nations Protocol also provides that families or their representatives can raise cultural
considerations in relation to the body of the deceased (viewings, port-mortem and release of
the body) as well as for the investigation and inquest with the Aboriginal Coronial Information
and Support Program Officer at the family meeting.*"

With respect to the conduct of inquest hearings, the First Nations Protocol states coroners will
ensure that inquests are 'conducted in a culturally sensitive and appropriate manner, including
by adhering to any cultural considerations raised by the family', such as the name of the deceased
to be used during hearings and appropriate warnings about the use of names during hearings,
holding an inquest on country, a welcome or acknowledgement of country, smoking ceremonies
and display and use of symbols and items of cultural significant to the deceased and their
family.”"*

Several stakeholders expressed their support for this protocol. The NSW Bar Association, in
particular, stated that it supports all efforts taken by the State Coroner and other to ensure
coronial investigations are "as culturally safe and supportive as possible for First Nations families

and their communities'.*"”

Similarly, Adjunct Professor stated that the draft protocol is one of the measures that indicates
an 'innovative attitude to improving the performance of the coronial system and making it more
restorative and therapeutic'.”'® The Aboriginal Legal Service (NSW/ACT) and Legal Aid NSW,
amonyg others, also expressed support for the First Nations Protocol.’”
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Local Court of New South Wales, State Coroner's Protocol — Supplementary arrangements applicable to section
23 deaths involving First Nations Peoples (9 March 2022), cls 3.1(a) and 3.1(b).

Local Court of New South Wales, Szaze Coroner's Protocol — Supplementary arrangements applicable to section
23 deaths involving First Nations Peoples (9 March 2022), cls 6.1 and 6.2.

Local Court of New South Wales, State Coroner's Protocol — Supplementary arrangements applicable to section
23 deaths involving First Nations Peoples (9 March 2022), cls 7.2(c)(iii) and 10.2(c).

Local Court of New South Wales, State Coroner's Protocol — Supplementary arrangements applicable to section
23 deaths involving First Nations Peoples (9 March 2022), cl 11.1(c).

Submission 17, New South Wales Bar Association, p 20.
Submission 14, Adjunct Professor Hugh Dillon, p 14.

Submission 36, Aboriginal Legal Service NSW/ACT), p 7; Submission 46, Legal Aid Commission
of New South Wales, p 7. See also See Submission 12, Justice Action, p 10; Submission 27 National
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However, Jumbunna held a different view, describing the First Nations Protocol as inadequate,
urging 'that First Nations deaths in custody before the Coroners Court are not treated as a
special cultural group issue, but as an issue fundamental to justice for uses of fatal state power
on a colonised people'. Jumbunna made a number of recommendations, including that there be
'a process of formal guidance from the Coroner to participating counsel about the dignity and
social and emotional wellbeing of families, and the requirement for their conduct outside of

formal proceedings to respect that dignity and wellbeing'.”"®

Ms Katie Lowe, criminology graduate and intern at the Jumbunna, highlighted key therapeutic
features which exist in both the Victorian and Queensland coronial jurisdiction's policies and
protocols, including the incorporation of practices related to First Nations mourning and Sorry
Business, using the correct name of the deceased (verbally and in documents), the identification
of traditional owner groups and lands, and sensitivity to men's and women's business.*"”

Ms Lowe also highlighted that the Coroners Act 2003 (Qld) contains provisions that address
cultural considerations for First Nations people. She also explained that in 2019 the Coroners
Court of Queensland published a guide for cultural competency and engagement with First
Nations people, which was created in collaboration with First Nations families with lived
experience of the coronial jurisdiction. She described the guide as being multifaceted, speaking
to the cultural considerations and protocols surrounding death in First Nations communities,
senior next of kin responsibilities, and issues arising for First Nations people when engaging
with the coronial process.*”

Cultural competency training

Stakeholders also highlighted the need for improved cultural competency, both at the Coroners
Court of NSW and within the justice system more broadly.

Professor Megan Williams, Head of Girra Maa Indigenous Health Discipline at the University
of Technology Sydney, spoke during a hearing about non-Indigenous staff lacking in confidence
when engaging with First Nations families within the coronial process:

There is that simple phrase that if you get it right for Aboriginal and Torres Strait
Islander people, you will get it right for everyone. But in my role, say, at the National
Centre for Cultural Competence and in collaborative research, I am constantly told by
non-Indigenous people, "I'm scared of saying or doing the wrong thing," and that
includes my experience in the coronial process.!

Professor Williams went on to advocate for more cultural competency training and resources
for non-Indigenous staff:

In terms of the non-Indigenous workforce, there are guidelines in the professions
associated with issues relevant to the coronial process, such as health, and any employee
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Justice Project, p 8; Submission 31, p 12; Submission 38, Deadly Connections Community & Justice
Service, p 2.

Submission 31, Jumbunna Institute of Indigenous Education and Research, Research Unit, p 19.
Submission 33, Katie Lowe, pp 15-16.

Submission 13, Coroners Court of Queensland, p 3; Submission 33, Katie Lowe, p 15.
Evidence, Professor Williams, 29 September 2021, p 30.
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of New South Wales Government that mean that conduct should already be informed,
culturally safe, culturally responsive—whatever the phrase people choose to use—as
well as informed by leadership of Aboriginal and Torres Strait Islander people and
Aboriginal people's perspectives, as well as in partnership with Aboriginal and Torres
Strait Islander community controlled organisations. So we already have that written in
current documents.??

Deadly Connections Community & Justice Service (Deadly Connections) referenced its
submission to the Australian Law Reform Commission's Review of Judicial Impartiality, suggesting
that a similar approach to cultural competency training would be appropriate for the Coroners
Court of NSW.*” Essentially, it argued for mandatory cultural competency training for all judges
and courtroom staff, designed and led by First Nations people, with a mandatory assessment
process to ensure minimum standards of completion.***

In designing and delivery this training, Deadly Connections outlined a number of principles that
should be followed, including:

. the training being 'trauma-aware and led by qualified and experienced Aboriginal and
Torres Strait Islander controlled organisations or individuals'

o it being 'incumbent on judicial officers to do a range of activities, including on-country
cultural immersion and probono work with Aboriginal organisations'

. the training also 'encompassing implicit bias training so that judicial officers can identify

their own bias arising from a social/cultural standpoint'.*’

In order to map, coordinate, monitor, and develop ongoing judicial education programs in
relation to cultural competency, Deadly Connections advocated for a First Nations Advisory
Committee, in collaboration with First Nations organisations who specialise in professional
cultural competency training in the justice sector.®*’

As mentioned previously, the Coroners Court of Queensland have created a guide to cultural
competency and engagement between the Coroners Court and First Nations people in 2019
titled 'Sorry Business'. It speaks to the cultural considerations and protocols surrounding death
in First Nations communities, next of kin responsibilities, and issues arising when engaging with
the Western coronial investigation and inquest process. The guide provides advice to coroners
and coronial proceedings, as well as background information for engaging in a manner
considerate to First Nations people. In her submission, Ms Lowe encourages a similar guide to
be created for the NSW jurisdiction, to 'engage with First Nations families in reforming the

death investigation process'.””’
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Evidence, Professor Williams, 29 September 2021, p 30.

Submission 38, Deadly Connections Community & Justice Setvice, p 7.

Submission 38, Deadly Connections Community & Justice Service, Appendix A, p 13.
Submission 38, Deadly Connections Community & Justice Service, Appendix A, p 11.
Submission 38 Deadly Connections Community & Justice Service, Appendix A, p 9.
Submission 33, Katie Lowe, p 15.
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As noted in correspondence to the committee, the Department of Communities and Justice is
progressing a range of strategies as part of their Aboriginal Employment Strategy, including
improvements to the cultural competency of non-Indigenous staff.*

Adequate space and a culturally safe environment

A number of inquiry participants also discussed the importance of the physical space at the
Coroners Court being adequate and culturally safe for First Nations families.

Legal Aid NSW explained that up until 2019, families attending the previous Coroners Court in
Glebe had access to a small family room that included 'comfortable soft furnishings, artwork,
water, and privacy ... '. The room was an area that 'families were able to comfortably occupy to
the exclusion of others'. Legal Aid NSW obsetved the value of this space in allowing families to
avoid contact with other witnesses and excuse themselves from courtroom proceedings.®”’

However, despite there being a variety of meeting rooms at the State Coroners Court, Legal Aid
NSW contended that there is no dedicated room for families attending inquest hearings. It
supported the development of breakout 'family rooms' at the complex.”” Ms Mackander also
addressed this issue, stating:

Although the complex at Lidcombe in new, is very tidy, and has small meeting rooms,
there is no dedicated 'family room' for relatives attending inquests at the Lidcombe
Coronet's Coutt to sit quietly away from everyone else with simply [sic] things like a
fridge, microwave and water.6!

According to Jumbunna, as cited by Ms Lowe, the space available to families and their
supporters in the Coroners Court is often outnumbered by the legal representation provided by
the police, corrective services, and other interested parties. In this regard, Jumbunna stated that
the space for extended kinship, family and supporters at the Coroners Court is inadequate.””

Employment and First Nations representation
Participants to this inquiry discussed the presence of First Nations people within the coronial
system as crucial for the development of a culturally safe institution, and also relevant to

effectively identify and prevent deaths of First Nations people in institutional settings.

A number of stakeholders acknowledged the recent appointment of the two Aboriginal
Coronial Information and Support Program Officers at the State Coroners Court.”” The NSW

628

629

630

631

632

633

Cortrespondence from Department of Communities and Justice to Chair, 11 February 2022, p 29.
Submission 46, Legal Aid Commission of New South Wales, p 39.

Submission 46, Legal Aid Commission of New South Wales, p 40.

Submission 40, Tracy Mackander, p 5.

Submission 33 Katie Lowe, p 13, citing Jumbunna Institute of Indigenous Education and Research,
Research Unit, Submission 115 to Legislative Council Select Committee, Inguiry into the High 1evel of
First Nations People in Custody and Oversight and Review of Deaths in Custody (2020), p 44.

See, for example, Correspondence from Magistrate Teresa O'Sullivan, NSW State Coroner, to Chair,
24 March 2021; Submission 12, Justice Action, p 11; Submission 6, Australian Lawyers Alliance, p 8;
Submission 18, NSW Government, p 19; Submission 46, Legal Aid Commission of New South
Wales, p 52
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Government explained that these officers are part of the Coronial Information and Support
Program team, providing support to the families of First Nations people whose deaths have
been reported to the coroner.”

The NSW Government said that this support extends throughout the course of the coronial
process, from the reporting of the death until the result of the inquiry is known. The officers
also help develop policies and procedures on how the Coroners Court of NSW can best engage
with First Nations people who are involved with the coronial system.*”

Legal Aid NSW indicated its support for these roles and for the creation of other Aboriginal-
identified positions in the registry and other support positions, including in the social worker
team with Forensic Medicine.”

The National Justice Project highlighted the importance of having First Nations representation
in positions throughout the entire criminal justice system. In particular, it shared how the
Dungay family were concerned about a lack of involvement of First Nations people throughout
the coronial process, reinforcing their 'existing distrust in the justice system' and leading to re-
traumatisation. The Dungay family advocated for greater First Nations representation across
the criminal justice sector, including having a First Nations coroner and investigators.””’

These views were echoed by Deadly Connections. It reinforced the recommendation in the
Select Committee on First Nations' report that the NSW Government should implement a
program to actively employ a greater number of First Nations staff across all areas of the
criminal justice system. Deadly Connections also noted that it is essential for courts to retain
First Nation judges:

The increase in representation of First Nations peoples in all levels of the
Commonwealth courts system, in conjunction with other recommendations outlined, is
likely to assist in building the trust and confidence of First Nations peoples through
increased cultural safety and competency.t3

The appointment of First Nations persons to high-level decision-making and advisory positions
was advocated by some inquiry participants. The New South Wales Aboriginal L.and Council
recommended that Aboriginal Coroners and Aboriginal Counsel Assisting be appointed for
First Nations deaths and 'the appointment of Aboriginal Elders to sit with and assist the
Coroner similar to the function that Elders cutrently play in Koori Court proceedings'.”” On
this point, the NSW Bar Association also called for the appointment of First Nations coroners
and the appointment of a First Nations Commissioner to sit with coroners when investigating
First Nations deaths.®"

Related to the topic of improved advisory mechanisms for the Coroners Court of NSW, the
NSW Bar Association and Adjunct Professor Dillon referred to the strengths of the Coroners
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Submission 18, NSW Government, p 19.

Submission 18, NSW Government, p 19.

Submission 46, Legal Aid Commission of New South Wales, p 52.
Submission 27, National Justice Project, p 42.

Submission 38, Deadly Connections Community & Justice Service, p 14.
Submission 34, New South Wales Aboriginal Land Council, p 3.
Submission 17, New South Wales Bar Association, p 20.
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Court of Queensland's Coronial Services Governance Board in providing high-level co-
ordination and strategic planning of the coronial system.””' The NSW Bar Association
considered that the objectives of the current NSW Coronial Services Committee to be different
to the Queensland Board:

NSW has recently set up a Coronial Services Committee to co-ordinate the operations
of the NSW coronial system. The committee meets quarterly and has representatives
from the Department of Communities and Justice, NSW Health and NSW Police as
well as from the Local Court. We understand that this committee is primarily involved
with operational issues rather than the broader strategic questions the Queensland
Board is engaging with.642

In recommending that a 'high-level board or committee similar to the Queensland Coronial
Services Governance Board be established in NSW, the NSW Bar Association emphasised that

'a number of positions should be allocated for First Nations people’.(’43

In this regard, the committee also notes recommendation 38 of the Select Committee on First
Nations inquiry report which advocated for suitably qualified and experienced First Nations
persons to be appointed to the judiciary.®*

Cultural and religious considerations for CALD communities

Throughout this inquiry the committee also sought to understand whether the needs of families
from culturally and linguistically diverse communities were being met within the coronial
system. The committee invited a wide group of stakeholders to contribute to the inquiry on this
point, although only a handful of submissions were received. Most of the evidence received
focused on the experience of Jewish and Muslim communities.’®

Access to information and support

In terms of access to information and the availability of translators, the Ethnic Communities'
Council of NSW highlighted that people engaging with the courts may require in-language
resources to explain the role and functions of the court, and how to access interpretation
services. Without these, it stated that culturally and linguistically diverse families may not be able
to participate effectively in the coronial process.”*

According to the Coroners Court website, families are instructed to use the free Translating and
Interpreting Service during office hours Monday to Friday to receive information and updates
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Submission 14, Adjunct Professor Hugh Dillon, pp 49-50; Submission 17, New South Wales Bar
Association, pp 20, 43 and 47-48.

Submission 17, New South Wales Bar Association, p 13.
Submission 17, New South Wales Bar Association, pp 20 and 43.

Select Committee on the High Level of First Nations People in Custody and Oversight and Review
of Deaths in Custody, NSW Legislative Council, High Leve/ of First Nations People in Custody and Oversight
and Review of Deaths in Custody (2021), pp 179-180.

See, for example, Submission 59, New South Wales Jewish Board of Deputies Ltd; Submission 61,
Australian Federation of Islamic Councils.

Submission 62, Ethic Communities' Council of NSW, p 2.
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from court staff. Interpreters may also be arranged for family members or anyone who has been
asked to give evidence at an inquest.®”’

A number of other operations and practices were highlighted which support the needs of
culturally and linguistically diverse families involved in the coronial system. This includes the
State Coroners Court at Lidcombe having a multifaith prayer room, and consultation with
Muslim and Jewish religious leaders.**

Post-mortem examinations

Some stakeholders highlighted cultural issues related to post-mortem examinations, explaining
that invasive procedures can go against religious law.

According to the New South Wales Jewish Board of Deputies, after death a Jewish person must
be protected from desecration. Due to this, Jewish families often object to invasive post-mortem
examinations. Consent is regularly given by families to conduct a limited non-invasive post-
mortem examination, which may include the taking of bodily fluids and samples, or a CT scan,
MRI, ultrasound or x-ray.**

Islamic law also requires that no autopsy be performed 'unless absolutely necessary'. The
Australian Federation of Islamic Council stated that in the event a body is to be autopsied, the
organs should be placed carefully back into the body 'in a manner that is considerate and
respectful'. This is to adhere to the Islamic practice of butying the deceased in the way they were
when they died.”’

With respect to the practices undertaken during a post-mortem examination, the Australian
Federation of Islamic Councils explained that substances used for post-mortem testing must be
free of alcohol and pig products as they are forbidden in Islam. It also noted that in some
instances, alcohol-based sanitisers may be required, but they should only be used externally.”!

Adjunct Professor Dillon highlighted in his submission that the Coroners Act does not make
any specific reference to cultural diversity, and there is no legislative requirement that the
coroner observe religious practices.éf’2

However, as noted by the Department of Communities and Justice, section 88 of the Coroners
Aet 2009 (NSW) requires the coroner to have regard to the dignity of the deceased person and
to order the least invasive procedure to allow the determination of the cause of death.® The
Department of Communities and Justice stated:
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Interpreters and translators, Coroners Court New South Wales (31 March 2020)
https://coroners.nsw.gov.au/ coroners-court/ how-the-coroners-court-work/interpreters-and-
translators.html

Correspondence from Department of Communities and Justice to Chair, 11 February 2022, pp 31-
32.

Submission 59, New South Wales Jewish Board of Deputies, p 2.

Submission 61 Australian Federation of Islamic Councils, p 3.

Submission 61, Australian Federation of Islamic Councils, p 4.

Submission 14, Adjunct Professor Hugh Dillon, p 49.

Cortrespondence from Department of Communities and Justice, to Chair, 11 February 2022, p 31.
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When making the initial coronial direction the Coroner will take religious beliefs and
cultural practices into account when determining whether it is "necessary or is desirable"
in the public interest to conduct and examination, and if so will adhere to the
requirement to order the least invasive procedure appropriate in the circumstance.5

The Timeliness Taskforce's Progress Report stated that a range of concerns for bereaved
families from the Muslim community had been identified through consultation with Forensic
Medicine. These concerns centered on post-mortem-examinations, such as what an examination
involves, the process to lodge an objection, timeframes, the role of the senior next of kin and
communication of materials with a religious and cultural focus. The Progress Report stated that
during 2021 Forensic Medicine would 'conduct outreach and engagement with other CALD
communities in 2021 to improve the experience for bereaved families who may feel confused,
distressed or excluded as a result of sensitivities related to cultural, religious or linguistic
diversity'.”> It is not presently known whether this took place and, if it did, what outcomes were
achieved.

Further, the Department of Communities and Justice informed the committee that the State
Coroner's Office have engaged with religious leaders of Australian Imams Council and Chevra
Kadish to develop a process and procedure to allow Muslim and Jewish families to object to
post-mortem examination and to request priority release of the body.**

The NSW Government noted that engagement with Jewish and Muslim community leaders has
helped to identify a range of concerns for bereaved families including:

... aneed to better understand what a post-mortem examination involves, how to lodge
an objection, the timeframes of a post mortem examination, the role of the senior next
of kin, and for communication materials with a specific cultural/religious focus.®%

Retention of organs

To determine the cause of death, tissue samples are often collected as part of the post-mortem
process. In rare cases organs may be retained for further examination.*®

Section 90(5) of the Coroners Act 2009 (NSW) stipulates that a forensic pathologist may retain
human tissue and organs if they believe it will assist in determining the medical cause of death.
Nevertheless, the Department of Communities and Justice acknowledged that organ retention
can be in opposition to the religious practices of some faiths and cultural groups who may wish

for their loved one's body to be 'intact', with all organs returned as per their religious or cultural
beliefs.”’

The retention of organs was one of the main areas of concern for stakeholders regarding cultural
sensitivity. The Australian Federation of Islamic Councils explained that Muslim families will
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Correspondence from Department of Communities and Justice, to Chair, 11 February 2022, p 31.

NSW Government, Progress Report on the Improving the Timeliness of Coronial Procedures Taskforce (October
2021), p 16.

Correspondence from Department of Communities and Justice, to Chair, 11 February 2022, p 32.
Submission 18, NSW Government, p 20.

Brochure 'Initial steps aftet a death is reported to the Coronet', NSW Government, p 4.
Cortrespondence from Department of Communities and Justice, to Chair, 11 February 2022, p 31.
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often object to the retention of organs based on cultural or religious grounds. In its submission
it stated: 'We ask that organs be returned into the body in a manner that is considerate and
1 660

respectful. When Muslims bury a body, it is best that it be buried completely intact'.

Mr Michael Barnes, a former state coroner in NSW and Queensland, acknowledged the struggle
coroners face when trying to balance the primary objective of improving public health and
safety, in which autopsies and organ retention may be necessary, with the wishes of bereaved
families who may oppose autopsies and organ retention.”’ Mr Barnes submitted that 'the
legislation or procedural rules should give guidance as to how these competing interest should

be ranked or resolved. Absent such guidance, inconsistent practice will continue'.*?

Burial

Various cultural and religious communities across NSW require expedited release of bodies
from forensic pathology for burial, however, it was noted by stakeholders that this may not
always be feasible within the current coronial system.

The New South Wales Jewish Board of Deputies highlighted that Jewish law requires the body
of the deceased be prepared for burial and that the burial take place as soon as possible after
death. A Jewish person is required to sit with the body during the time between death and burial
and to pray for the deceased person.*”

The Australian Federation of Islamic Councils and Tripoli and Mena Association also
highlighted the significance of a 'quick release' of the deceased for burial within the Islamic
faith.%**

One submission was received in relation to the experience of the Hindu community. According
to AASHA, an organisation supporting seniors from South East Asian communities, Hindu
rituals are conducted within 24 hours of death. These rituals include chanting holy mantras,
applying sacred ash and flowers to the deceased's body, as well as placing rice in the mouth and
coins in the hands in preparation for cremation.*”

Although in some circumstances it may be necessary for a body to be held for longer than a
8 y y y 8

day, submissions to the inquiry emphasised that in Judaism, Islam, and Hinduism, there is a
cultural and religious need to minimise the length of post-mortem examinations by applying the
priority request process that respects religious requirements for an expedited release of
remains.’® On this, it should be noted that the Coroners Court Registry use a 'Priority Request'
process to allow families to request an expedited post-mortem report. However, as noted by the
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Submission 61, Australian Federation of Islamic Councils, p 3.
Submission 41, Mr Michael Barnes, p 3.

Submission 41, Mr Michael Barnes, p 3.

Submission 59, New South Wales Jewish Board of Deputies, p 2.

See, for example, Submission 61, Australian Federation of Islamic Councils, p 3; Submission 65,
Tripoli and Mena Association, p 2.

Submission 64, AASHA Australia Foundation, pp 1-2.
See, for example, Submission 59, New South Wales Jewish Board of Deputies, p 2; Submission 61,

Australian Federation of Islamic Councils, p 3; Submission 64, AASHA Australia Foundation, p 1;
Submission 65, Tripoli and Mena Association, p 2.
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Department of Communities and Justice, this is subject to the NSW Health forensic pathologist
capacity to accommodate these requests.”’

The Timeliness Taskforce, as discussed in chapter 1, is implementing a range of strategies to
address delays within the system, with one objective being to reduce delays in the release of
deceased persons.”®

Privacy

Stakeholders also highlighted the need for privacy in some circumstances, with many religions
having rules about the privacy of the human body and who might be permitted to see and
examine it. The Australian Federation of Islamic Councils emphasised that the 'right to privacy
does not stop at death', and it is proper for the forensic pathologist to ensure the body is handled
appropriately in a faith sensitive manner.’” It noted:

The body should always remain covered and not be left naked. Only parts which are
necessary to be exposed should be exposed. Wherever possible, examinations of a body
should be performed by a person of the same gender, in the absence of an appropriately
qualified person of the same gender, any handling by the opposite gender must be
monitored by a person of the same gender present in the room.¢”

In addition, according to Islamic law there are some circumstances surrounding death that are
potentially very sensitive and the family may not wish to disclose publicly. The Australian
Federation of Islamic Councils explained:

We do believe that sensitivities in disclosure of information to the public may arise,
especially in instances of suicide, drug, alcohol and poison related deaths. Especially if
the family never saw any of this coming. Suicide and substance abuse are prohibited in
Islam ... We do understand that there are cases where public interest would override,
however, as a general rule, we need to do our utmost to respect the family’s privacy.¢!

Committee comment

5.143

We recognise that navigating an unfamiliar legal and bureaucratic system while grieving the loss
of a loved one is immensely difficult for families. The level of communication and support
provided to families is key to not only their satisfaction with and experience of the coronial
system but also their wellbeing. The coronial process has the potential to provide answers,
closure and healing for bereaved families. These positive outcomes are most likely to be
achieved when families can actively participate in the process with the aid of appropriate
information and supports. As such, it is absolutely critical for the Coroners Court of NSW to
ensure all of its processes and practices respect the centrality of families in the coronial system.
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Cortrespondence from Department of Communities and Justice, to Chair, 11 February 2022, p 11.
Cortrespondence from Department of Communities and Justice, to Chair, 11 February 2022, p 10.
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Recommendation 18

That the Coroners Court of New South Wales ensure that all of its practices and processes
appropriately balance on the needs and interests of families in the coronial system with other
considerations.

5.144

The impact of lengthy delays are exacerbated when families feel like they are kept in the dark.
It is essential that families are provided with information about the coronial process and its
stages, including updates on the progress of the case and reasons for delays. While other parts
of this report focus on the organisational objective of reducing delays, our comments and
recommendations in this chapter seek to ensure families have access to appropriate and timely
information and supports. To that end, the NSW Government should explore options to ensure
information and material are provided to families in a timely manner to support their meaningful
participation in investigations and inquests, either through legislative or policy changes.
Specifically, unless contrary orders are sought, all materials provided to the Coroner’s Court
should also be provided to the family or families concerned within one month of the brief being
returned to the Coroners Court from the Crown Solicitor’s Office or Department of
Communities and Justice Legal.

Recommendation 19

That the NSW Government develop and propose reform options, legislative or otherwise, to
ensure the provision of information and material to families in a timely manner, in order to
support their meaningful participation in investigations and inquests. Specifically, unless
contrary orders are sought, all materials provided to the Coroners Court of New South Wales
should also be provided to the family or families concerned within one month of the brief
being returned to the Coroners Court from the Crown Solicitor’s Office or Department of
Communities and Justice Legal.

5.145

While recognising the important work of the Coronial Information and Support Program
Officers and Forensic Medicine social workers in supporting families, the evidence to this
inquiry suggests that the limits on the scope of these services can leave families feeling
unsupported at critical points in the process. Continuity of support by way of counselling, from
the initial stages through to the investigation and inquest processes, as well as post-inquest,
would greatly benefit the wellbeing of families.

Recommendation 20

That the NSW Government implement options to enhance the access families have to social
support and counselling in the coronial system, with the aim of ensuring continuity in services
and flexibility to meet families' needs.

5.146

Evidence to the committee has highlighted that despite legal representation for inquests being
incredibly valuable to navigate the process and enhance families' voices and interests, a majority
of families appear at inquests unrepresented. The committee agrees with the inquiry participants
who called for better resourcing for legal representation for families. For example, legal
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5.147

5.148

representation provided on a basis similar to inquiries conducted by the Independent
Commission Against Corruption.

We recognise that participation in the coronial process comes at more than just an emotional
cost. There are also financial costs which present barriers to some families' participation, such
as taking time away from paid work and travel expenses. It appears that current financial support
to overcome practical barriers to participation is sparse and often families and their communities
are left no choice but to wear these costs, when feasible. Bereaved families should not be placed
under additional pressures during an already stressful and difficult time. There should be funding
available upon application to provide financial support to families which would cover logistical
costs such as travel and accommodation for inquests.

In addition, the committee was interested in looking at any issues relating to the provision of
legal representations for witnesses and persons of interest in coronial investigations and
inquests. To that end, the committee notes the point made by Legal Aid NSW that in other
contexts, such as inquiries undertaken by the NSW Independent Commission Against
Corruption and the NSW Crime Commission, witnesses who meet certain criteria can make an
application for legal representation to the Attorney General. The implementation of a scheme
of this kind for the coronial jurisdiction would be a significant improvement on the present
situation and would be supported by the committee. However, the committee considers that
the evidence on the appropriateness of this type of model for the coronial jurisdiction was
limited. This issue should, however, be further examined.

Recommendation 21

That the NSW Government allocate additional funding to Legal Aid NSW and Aboriginal
Legal Service (NSW/ACT) in order for these services to provide greater legal assistance and
representation to families involved in coronial inquests.

Recommendation 22

That the NSW Government implement a financial assistance scheme to cover the logistical
costs incurred by families participating in coronial inquests, including the costs of transport,
meals and accommodation.

5.149

Turning to the specific needs of First Nations people, the committee recognises the initiatives
of the Coroners Court to improve its engagement with First Nations families and enhancements
to create a culturally safe and respectful process for families. At the site visit to the State
Coroners Court in December 2021, we heard about the meaningful impact the Aboriginal
Coronial Information and Support Programs Officers are making in terms of court practices,
engaging with families and building relationships within the community and networks with
services. The committee was impressed with the dedication and commitment of these Officers
to their roles, and can see the value they are adding to the Court's services. The committee also
commends the work of the State Coroner in the process undertaken to establish the First
Nations Protocol and looks forward to seeing the positive impact its implementation will surely
have on First Nations' families experience in the coronial system.
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That being said, two Aboriginal Coronial Information and Support Programs Officers for the
entire state is clearly insufficient, particularly in light of the number of mandatory death in
custody inquests and the persistent backlog. Increasing the First Nations workforce capacity at
the court should be a priority, including an expansion the resources Aboriginal Coronial
Information and Support Program team as well as the creation of other identified positions in
the registry and other support positions, including in the social worker team with Forensic
Medicine. Further, there should be funding allocated for the delivery of cultural competency
training across the various government agencies and departments involved in the coronial
pathway, including Forensic Medicine and NSW Police Force.

Recommendation 23

That the NSW Government allocate funding to increase the First Nations workforce capacity
at the Coroners Court of New South Wales, including expansion of the Aboriginal Coronial
Information and Support Program Officer team, and the creation of other identified positions
in the registry and other support positions, including in NSW Health Pathology’s Forensic
Medicine Social Work service.

Recommendation 24

That the NSW Government ensure government departments provide ongoing cultural
competency training to all staff, especially those departments working in the coronial
jurisdiction.

5.151

5.152

We now turn to the Court's capacity to meet the needs of culturally and linguistically diverse
families and communities. In our view, it appears that cultural and religious practices and
ceremonies relating to the body of a deceased person and their burial or otherwise can be in
conflict with processes required to be undertaken by Forensic Medicine, such as post-mortem
examination, and related issues like organ retention and release of the deceased's body. We are
encouraged to hear that the Coroners Court has been engaging with culturally and linguistically
diverse communities to improve their experience of the coronial system. We are also encouraged
by the work the Court has undertaken to develop the First Nations Protocol.

We consider that this engagement should be transitioned into a more formalised consultation
process to better understand the various sensitivities relating to Forensic Medicine practices for
different cultural and religious communities. The objective of this consultation should be the
creation of publicly available guidelines or information on the role of Forensic Medicine and its
procedures in the context of the Coroners Court and how cultural and religious considerations
are taken into account in coronial decisions. It should also include information and guidance on
processes to object to certain procedures and how conflicting interests are resolved. This
material should be made easily available in community languages.
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Recommendation 25

That the Coroners Court of New South Wales and the NSW Health Pathology’s Forensic
Medicine unit consult with culturally and linguistically diverse communities and First Nations
communities on the development of publicly available and clear guidelines that cover both the
Court's practices and how cultural and religious considerations are best accommodated.

5.153

5.154

5.155

We also support the submission of the NSW Bar Association indicating that the presence of
First Nations persons within the coronial system in positions of power, not only support, is
important in creating a culturally safe institution and preventing future deaths of First Nations
persons in institutional settings. We support its recommendation that First Nations persons be
appointed to the Coroners Court of NSW as a matter of urgency. In so doing, we note
recommendation 38 of the First Nations inquiry, referred to in paragraph 5.117 above.

The committee also supports the recommendation of the NSW Bar Association that a First
Nations commissioner, or similar, sit with coroners dealing with First Nations’ deaths.

In addition, the committee supports the suggestion of the NSW Bar Association and other
stakeholders that a body similar to the Queensland Coronial Services Governance Board should
be established in NSW, to support the medium to long-term co-ordination and performance of
the coronial jurisdiction. This would involve all the agencies whose work bears on the
performance of the coronial system. This body should also have First Nations representation
on 1t.

Recommendation 26

That the NSW Government appoint significantly more qualified First Nations people to the
judiciary, including the appointment of First Nations persons as coroners and introduction of
a First Nations Commissioner to sit with coroners dealing with First Nations deaths.
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Chapter 6  Intersection of the Coroners Court and

other jurisdictions and proceedings

This final chapter focuses on the extent to which the coronial jurisdiction is involved in workplace death
investigations, and the intersection of coronial and work health and safety proceedings. It will consider
the role of the Coroners Court of New South Wales in undertaking inquests to not only investigate
particular workplace deaths but to also examine systemic issues to potentially improve workplace safety
standards. The chapter also considers referrals to the Office of the Director of Public Prosecutions and
some evidentiary matters relevant to the coronial jurisdiction, given that a death can enliven several
jurisdictions, investigations or proceedings.

Workplace deaths

6.1

6.2

6.3

6.4

Several unions participated in the inquiry, providing their perspectives on the interplay between
the coronial jurisdiction and work health and safety laws and proceedings as they relate to
workplace deaths. While also invited to participate in this inquiry, no employer association made
a submission. This section will consider the extent to which the coronial jurisdiction does and
should investigate workplace deaths and stakeholders views on the challenges raised when
multiple investigatory processes are undertaken.

Workplace deaths and the coronial jurisdiction

Several submissions were received from unions noting the high levels of worker fatalities in
their industries and the value of coronial inquests into these deaths.

The Mining and Energy Union noted mining is regulatly in the top five occupations in Australia
where fatalities are likely to occur.’” Likewise, the Transport Workers' Union of New South
Wales advised that the transport, postal, warehousing industry consistently ranks as one of the
highest in terms of worker fatalities.” Similarly, the Construction Forestry Mining and Energy
Union, Construction and General Division, NSW Divisional Branch advised that building and

construction industry 'is marred by a large number of fatalities'."

All of these unions emphasised that in their experience, despite the high number of deaths,
inquests into workplace deaths are infrequent. For the building and construction industry, the
Construction Forestry Mining and Energy Union explained that it has been more than a decade
since the last inquest into a workplace fatality in the industry.”” In terms of the transport
industry, Mr Mitch Wright, Media and Political Advisor at the Transport Workers' Union of
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Submission 54, CFMEU Mining and Energy Union Division, NSW Branch, p 3.
Submission 53, Transport Workers' Union of New South Wales, p 3.
Submission 52, CFMEU Construction and General Division, NSW Divisional Branch, p 1.

Submission 52, CFMEU Construction and General Division, NSW Divisional Branch, p 1; Evidence,
Ms Rita Mallia, State President, Construction Forestry Mining and Energy Union, Construction and
General Division NSW, 31 January 2022, pp 22 and 26.
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6.5

6.6

6.7

New South Wales, noted that road transport industry deaths are generally seen as road fatalities,
as opposed to workplace deaths, and as a consequence inquests are not regularly held.’”

The Coroners Court of New South Wales provided the committee with data from the National
Coronial Information System on work-related deaths reported to the Court between 2000 and
2022. The National Coronial Information System noted that only cases that are coded as 'work-
related' in the system ate included in the data, which refers to 'deaths where it is determined that
exposutre of the deceased to their own or another person's work environment or activities

contributed to the death, with the exception of industrial disease'.””

With respect to the number of inquests held for work-related deaths, the data from the National
Coronial Information System is congruent with the evidence from the various unions that
inquests into workplace deaths occur infrequently. From January 2011 to February 2022, the
Coroners Court of NSW was notified of 960 work-related deaths, with an average of 86 work-
related deaths per calendar year. In that period, 36 inquests were held, with recommendations
made in 23 cases.”” From July 2000 to December 2010, the Coroners Court of NSW was
notified of 1,154 work-related deaths, with an average of 110 work-related deaths per calendar
year. In that period, 164 inquests were held with recommendations made in 83 cases.®” This
data is demonstrated below in Table 5.

Table 5 Work-trelated deaths in the Coroners Court of NSW 2000-2022

Number of Number of Number of cases in which
notifications® inquests recommendations made
2000-2010 1,154 164 83
2011-2022 9,60 36 23

Source: Correspondence from the NSW State Coroner, Magistrate O'Sullivan, to Chair, 15 February 2022; Correspondence from Mr Don
Mel ennan, Manager Coronial Services NSW, Executive Officer to the NSW State Coroner, Department of Justice NSW, to Chair, 4 March
2022.

Comparing the number of inquests into workplace deaths to the total number of inquests,
obtained from the Annual Reviews of the Local Court between 2005 and 2020, there were 1,410
inquests held across NSW between 2011 and 2022 and 1,212 inquests between 2005 and 2010.%
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Evidence, Mr Mitch Wright, Media and Political Advisor, Transport Workers' Union of New South
Wales, 31 January 2022, pp 15 and 18.

Cortrespondence from the NSW State Coroner, Magistrate O'Sullivan, to Chair, 15 February 2022.

The National Coronial Information System advised that there may be an underestimate in the total
number of cases for the 2020-2022 calendar years due to the number of cases remaining open for
these years of data.

The National Coronial Information System advised that data is available for all Australian states and
territories (except Queensland) from 1 July 2000. Queensland data is available from 1 January 2001.

The National Coronial Information System advised that these figures include both cases that are
closed on the NCIS following coronial investigation and open cases where the coronial investigation
is ongoing. It is possible cases of relevance may still be under coronial investigation and not included
in this report based on coding availability at the time of data extraction.

Correspondence from Department of Communities and Justice, to Chair, 11 February 2022, p 5;
Local Court of New South Wales, Annual Review 2006, p 24; Local Court of New South Wales, Annual
Review 2006, p 24; Local Court of New South Wales, Annual Review 2008, p 28; Local Court of New
South Wales, Annual Review 2010, p 22.
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The data from the National Coronial Information System also indicated that the most common
incident location and mechanism of the fatal injury for 2000 to 2022 remained consistent. The
top three incident locations were transport area (public highway, freeway, street or road),
industrial or construction area, and farm. The three most common mechanisms of fatal injuries
were vehicle incident, crushing and fall-related.*™

The Construction Forestry Mining and Energy Union argued that the lack of coronial inquests

into construction deaths has led to SafeWork NSW being the primary investigator which 'has
resulted in a complete lack of thorough exposé of the factors leading to a workplace death'.®®’
It argued that a coronial process would be significantly more effective at improving safety
legislation, processes and systems than an adversarial prosecution for a breach of work health
and safety legislation by SafeWork NSW.**

In the view of the Construction Forestry Mining and Energy Union, investigations and
prosecutions by SafeWork NSW are often inadequate in getting answers as to the circumstances
surrounding and leading to a construction fatality. It noted that the function of SafeWork NSW
is to investigate breaches for the purposes of a bringing a criminal prosecution, with the nature
of this type of investigation not presenting an opportunity to explore broader safety or systemic
factors potentially leading to the incident resulting in a fatality.”” This is particularly the case
where there is no robust contesting of the facts and circumstances, as when both prosecution
and defence proceed by way of an agreed statement of facts.

Ms Rita Mallia, State President of the Construction Forestry Mining and Energy Union
Construction and General Division NSW, emphasised that compared to a SafeWork NSW
prosecution, coronial inquests for workplace deaths have greater potential to improve safety
and prevent deaths and to provide closure for families:

In years of experience of speaking to families of loved ones lost, access to the Coroners
Court to allow them to ask questions about what happened to their loved ones is very
important for them in understanding how the death occurred. There is no other process
available to them in a formal setting. Prosecutions and breaches of the Act are not a
sufficient substitute and this function in providing answers does provide important
closure.080

The Construction Forestry Mining and Energy Union referred to the death of Mr Christopher
Cassaniti in 2019 as an example that illustrates the deficiencies of a SafeWork NSW prosecution
in providing answers to families about the circumstance of their loved one's death, as discussed
further in the case study below.
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Correspondence from the NSW State Coroner, Magistrate O'Sullivan, to Chair, 15 February 2022;
Correspondence from Mr Don McLennan, Manager Coronial Services NSW, Executive Officer to
the NSW State Coroner, Department of Justice NSW, to Chair, 4 March 2022.

Submission 52, CFMEU Construction and General Division NSW Branch, p 1.
Submission 52, CFMEU Construction and General Division NSW Branch, p 1.
Submission 52, CFMEU Construction and General Division NSW Branch, p 1.
Evidence, Ms Mallia, 31 January 2022, p 22.
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Case study: Death of Mr Christopher Cassaniti
Mr Christopher Cassaniti died on 1 April 2019 in a worksite accident as a result of a scaffold collapse.

Ms Patrizia Cassaniti, Christopher's mother, informed the committee that she has made several
applications to the Coroners Court of NSW for an inquest to be conducted into her son's death. She
stated that these applications have been rejected on the basis that a SafeWork NSW investigation and
prosecution is occurring. Ms Cassaniti disagrees with this decision and considers a coronial inquest
into her son's death to be necessary for two key reasons.

First, despite the SafeWork NSW proceedings, Ms Cassaniti still feels as though there are many
questions unanswered surrounding the circumstances of Christopher's death. She said that there is still
a limited understanding of what occurred on the day of Christopher's death, despite the case being one
of the largest SafeWork NSW investigations undertaken, spanning over two years and with over 100
investigation files relating to the case.

Ms Cassaniti advised that one prosecution in relation to Christopher's case has concluded and another
is ongoing. With respect to the finalised prosecution, Ms Cassaniti noted that the building company
pled guilty to the relevant breaches, meaning there was only a short sentencing hearing, and little to no
examination of the circumstances of Christophet's death, despite the volume of evidence gathered by
SafeWork NSW.

Second, Ms Cassaniti recognised the value an inquest into her son's death could have in terms of
preventing future deaths. Ms Cassaniti believes an inquest will bring to light any unsafe work practices
ot systemic issues, enabling recommendations to be made to potentially prevent future fatal incidents.

According to Ms Cassaniti, a coronial inquest must be held for deaths that occur at a workplace before
any SafeWork NSW or criminal prosecution occurs.

Like Ms Cassaniti, the Construction Forestry Mining and Energy Union also commented that the
prosecution related to Mr Cassaniti's death provided 'no opportunity at all to delve into the full range
of causes and culpability, leaving many unanswered questions for the family' and the union. In calling
for the Coroners Court of NSW to be adequately resourced and empowered to hold inquests for
workplace deaths, the Construction Forestry Mining and Energy Union highlighted the benefits that
would come from a coronial inquest in Mr Cassaniti's case:

A full coronial inquiry would have more effectively revealed the true cause of the
fatality, answered the many questions the family and the CFMEU still have about this
matter and possibly led to others, including individuals to be prosecuted for breaches
of Safety laws and more meaningful and extensive recommendations for reform in a
public setting. The adage justice needs to be seen to be done is not unimportant in
these cases that cause families such permanent damage.%8%

687 Evidence, Ms Patrizia Cassaniti, Mother of Christopher Cassaniti, 31 January 2022, pp 2-7.
688 Submission 52, CFMEU Construction and General Division NSW Branch, p 2.
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Reflecting on the importance of coronial inquests for deaths in their industry, the Mining and
Energy Union noted that previous inquests and recommendations have led to improved safety
standards in their respective industries.”” The Mining and Energy Union considered that even
with a robust regulator, coronial inquests continue to have an important role to play in the
mining industry, given the independence of the Coroners Court of NSW:

Even though the investigation into any fatality is carried out by the NSW Resource
Regulator we see it as important that a body, not directly engaged in the management,
supervision and regulation of the industry has an opportunity to review the investigation
and where necessary hold an inquiry. We see this as the role of the Coroner’s Court.®0

Moreover, Mr Grahame Kelly, General Secretary of the Mining and Energy Union, observed
that the role of coronial investigations and inquests is particularly important for industries that
do not have a well-resourced regulator with a death prevention and safety focus like exists in
the mining industry.””'

The Construction Forestry Mining and Energy Union agreed, advocating for a greater number
of inquests to be held into workplace constructions deaths to examine how they occur with the
objective of preventing future death and provide families a platform to have their questions
answered.*”

Overlap between the coronial, criminal and workplace health and safety jurisdictions

The investigatory functions of the criminal, coronial and workplace health and safety
jurisdictions with respect to workplace deaths were noted by some inquiry participants to result
in duplication of work, blurred lines of responsibility and delays.

As explained by the Transport Workers' Union of New South Wales, a workplace death may
enliven three jurisdictions, including investigatory processes by the Coroners Court of NSW,
SafeWork NSW and police.”” Additionally, as noted by Australian Rail, Tram and Bus Industry
Union (NSW Branch) and the NSW Nurses and Midwives' Association, there is the possibility
that disciplinary proceedings, internal reviews or other regulatory investigations could be on
foot at the same time as a coronial investigation.*”*

Investigations may occur consecutively. A regulator may wait for the finalisation of any coronial
investigation or inquest before deciding whether to bring any prosecution. For example, Mr
Stuart Barnett, State Practice Group Leader at Slater and Gordon Lawyers, noted that in his
experience with workplace deaths in the mining industry, most commonly a coronial inquest is
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Evidence, Mr Grahame Kelly, General Secretary, Mining and Energy Union, 31 January 2022, p 22.
Submission 54, CFMEU Mining and Energy Union Division, NSW Branch, p 3.

Evidence, Mr Kelly, 31 January 2022, pp 23-24.

Evidence, Ms Mallia, 31 January 2022, pp 22-23 and 26.

Submission 53, Transport Workers' Union of New South Wales, pp 5-0.

Evidence, Mr Alex Claassens, Branch Secretary, Rail, Tram & Bus Union (NSW Branch), 21 January
2022, p 18; Submission 55, Australian Rail, Tram and Bus Industry Union (NSW Branch), p 2;
Evidence, Ms Laura Toose, Legal Officer, NSW Nurses and Midwives' Association, 31 January 2022,
pp 8-9; Submission 51, New South Wales Nurses and Midwives' Association, p 7.
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finalised prior to the regulator's decision on whether to prosecute.”” Similarly, Mr Wright
commented that SafeWork NSW often wait until the completion of a coronial inquest into
transport industry deaths before deciding whether to prosecute.”

Conversely, the Transport Workers' Union of New South Wales noted that a coronial
investigation may wait for a SafeWork NSW matter to be completed before any investigation
In circumstances where a prosecution for an indictable offence has
commenced, the coroner may, and usually does, suspend the coronial investigation or inquest.®”
Similarly, the Mining and Energy Union explained that any fatality in the industry is investigated
by the NSW Resource Regulator which can delay any coronial investigation taking place.””

Two stakeholders reported that in their experience, investigative bodies did not see a need for
dual investigations to take place into the same death. As noted above, Ms Cassaniti's evidence
to the inquiry was that despite making several requests for an inquest into the death of
Mr Cassaniti she was informed that 'because there has been a prosecution there will be no need'
for an inquest.”” By contrast, the New South Wales Nurses and Midwives' Association was
concerned that for two deaths on duty which occurred in 2019 and 2020, SafeWork NSW
declined to undertake a full investigation because the matters were being investigated by the
Coroners Court of NSW.™ In its view, this approach 'fails to appreciate the distinct purposes
of each investigation as well as the importance of a SafeWork investigation in the eatly
identification and management of WHS risks ... ". To address this, the New South Wales Nurses
and Midwives' Association considered that there is a need for improved multi-agency
approaches to investigations of workplace deaths.””

Stakeholders also raised a concern about the absence of an information sharing framework
between the Coroners Court of NSW and SafeWork NSW when both investigatory functions
are enlivened by a workplace death. The Transport Workers' Union of New South Wales noted
that there are established investigative agreed principles between SafeWork NSW and NSW
Police. The agencies have agreed principles aiming to assist in determining which agency will
lead the investigation and which kind of offence a particular investigation is focusing on:

According to the SafeWork NSW Prosecution Guidelines, SafeWork NSW and the
NSW Police Force “have agreed on certain investigative principles aimed at maximising
the expertise and resources of each agency to ensure that the most appropriate charges
are laid in the circumstances” when determining whether to pursue a charge of
manslaughter under the Crimes Act or charge(s) under the WHS Act, with this decision
being made at the commencement of the process to assist in deciding which agency will

Evidence, Mr Stuart Barnett, State Practice Group Leader, Slater and Gordon Lawyers, 31 January

Evidence, Mr Wright, 31 January 2022, p 19.

Submission 53, Transport Workers' Union of New South Wales, p 7.
Submission 53, Transport Workers' Union of New South Wales, p 8.
Submission 54, CFMEU Mining and Energy Union Division, NSW Branch, p 3.
Evidence, Ms Cassaniti, 31 January 2022, p 2.

Submission 51, New South Wales Nutses and Midwives' Association, p 8.

Submission 51, New South Wales Nutses and Midwives' Association, p 8.
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Submission 53, Transport Workers' Union of New South Wales, p 5.
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However, the Transport Workers' Union of New South Wales stated that there is currently no
mechanism setting out cooperation or coordination between the Coroners Court of NSW and
SafeWork NSW in conducting their respective investigations.””*

In addition, if a coronial matter is paused due to a prosecution for an indictable offence, the
Coroners Court of NSW is required to provide the Office of the Director of Public Prosecutions
with the depositions taken but there is no similar requirement that they be provided to SafeWork
NSW." Mr Wright explained the importance of having such a requirement in the context of
workplace deaths:

... the Coroners Act refers to obligations for the coroner to share certain information
and statements collected with the DPP and specifically names the DPP. But, in the
event of a workplace fatality, the DPP is seldom the one bringing the prosecution. You
would like to hope that, in practice, that information is being shared between the
coroner and SafeWork in instances where SafeWork are bringing the prosecution. But,
if that framework does not exist, it should.”¢

There were also some concerns expressed about the use and gathering of evidence in the context
of overlapping jurisdictions and live investigations. Some unions explained that their members
may be required to provide multiple statements for different investigations. This was seen as an
inefficient use of resources, unnecessarily causing distress to witnesses who are required to
recount the events several times to different investigators.””” Mr Alex Claassens, Branch
Secretary of the Rail, Tram & Bus Union (NSW Branch), stated that 'it is really disappointing
for us that somebody who has already been involved in a traumatic experience is having to relive

that experience several times over because of a bureaucratic nightmare'.””

In addition, improving the communication of coronial findings and recommendations to
SafeWork NSW was considered desirable by the Transport Workers' Union of New South
Wales. In its view, when the recipient of recommendations is a person conducing a business or
undertaking, in addition to the recommendations being sent to any relevant minister and
published online, the Coroners Court of NSW should also provide to SateWork NSW any
findings or recommendations relating to work health and safety practices, to assist in
'enforcement and compliance purposes'. To this end, it suggested that the Coroners Act 2009
(NSW) (Coroners Act) be amended to require the Coroners Court of NSW to provide to
SateWork NSW a copy of any findings and recommendations directed to a person conducting
a business or undertaking.””
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Submission 53, Transport Workers' Union of New South Wales, p 6.

Submission 53, Transport Workers' Union of New South Wales, p 5.

Evidence, Mr Wright, 31 January 2022, p 19.

See, for example, Submission 55, Australian Rail, Tram and Bus Industry Union (NSW Branch), p 2;
Submission 53, Transport Workers' Union of New South Wales, pp 5-0.

Evidence, Mr Claassens, 31 January 2022, p 17.

Submission 53, Transport Workers' Union of New South Wales, pp 8-9; Evidence, Mr Wright,
31 January 2022, p 21.
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6.26

6.27

6.28

6.29

6.30

6.31

Industrial and regulatory expertise

Suggestions were made about how to enhance the resources available to the Coroners Court of
NSW to support its function in investigating workplace deaths, such as the involvement of peak
bodies and unions at inquests and the ability to draw on investigators with industrial and
regulatory expertise.

One issue raised by the Mining and Energy Union was the right of unions to appear at inquests.
Pursuant to the section 57(1) of the Coroners Act 2009 (NSW), a coroner may grant 'a person
with sufficient interest in the subject mattet' leave to appear at an inquest.”"”

Although the Mining and Energy Union acknowledged that an application to appear is generally
granted when representing families at an inquest, it contended that section 57(1) 'falls short of
guaranteeing a right of appearance'. It suggested that section 57 could be amended to state:

A Coroner holding an inquest or inquiry concerning a death, suspected death, fire or
explosion at or in a Coal Mine must grant leave under section (1) to an Organisation
whose members are employed by or at the mine in which the fatality, accident, fire or
explosion occurred.”!

The Mining and Energy Union contended that the Coroners Act should also enable
organisations representing members to appear at an inquest, due to the impact of any fatality
any recommendations stemming from the inquest on the broader workforce.”* With respect to
this point, Mr Barnett from Slater and Gordon Lawyers, argued:

It is important in the mining industry that findings are relayed across the industry and,
of course, the people with the most interest in the safety are the members and mine
workers. Their interests need to be represented.”'

Mr Timothy Bowen, Manager at Advocacy and Legal, Medical Insurance Group Australia, also
supported the early involvement of representative bodies and peak organisations in inquests,
like the Royal Australian and New Zealand College of Psychiatrists or the Royal Australian
College of General Practitioners, to respond to and comment on matters relevant to their
members' interests.”"*

Some inquiry stakeholders noted that investigations of workplace deaths can be complex in
nature due to the various regulatory apparatus and rules in play.”"> Mr Wright acknowledged the
added value that could be brought to investigations if coroners had the capacity and authority
to draw on the expertise of regulatory bodies. For example, for certain workplace deaths, the
coronial investigation could benefit from the involvement and assistance of SafeWork NSW
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Submission 54, CFMEU Mining and Energy Union Division, NSW Branch, p 4.
Submission 54, CFMEU Mining and Energy Union Division, NSW Branch, p 4.
Submission 54, CFMEU Mining and Energy Union Division, NSW Branch, p 4.

Submission 54, CFMEU Mining and Energy Union Division, NSW Branch, p 4; Evidence,
Mr Barnett, 31 January 2022, pp 25-26.

Evidence, Mr Timothy Bowen, Manager, Advocacy and Legal, Medical Insurance Group Australia,
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investigators with relevant expertise or experience.”® Additionally, Mr Claassens commented
that for transport deaths investigated by the coroner, the NSW Office of Transport Safety
Investigators could be well suited and resourced to assist in the investigation.”"”

Referrals to the Office of the Director of Public Prosecutions

6.32

6.33

6.34

Section 78 of the Coroners Act 2009 (NSW) sets out the process for referral of matters to the
Office of the Director of Public Prosecutions where the coroner forms an opinion that there is
a reasonable prospect that the person could be convicted of an indictable offence which caused
a death or fire.””* The Legal Aid Commission of New South Wales (Legal Aid NSW) explained
that if this test is met, the coroner suspends the matter and makes the referral, providing the
coronial brief of evidence.””

The Department of Communities and Justice, among other inquiry participants, highlighted that
referrals to the Office of the Director of Public Prosecutions are relatively infrequent.” The
Department of Communities and Justice provided data on the number of referrals to the Office
of the Director of Public Prosecutions over the last few years. Essentially, there were three
referrals in 2013, two in 2014, three in 2015, none in 2016, one in 2017, two in 2018, one in
2019, five in 2020 and one in 2021.”" In the National Justice Project's view, coroners have
demonstrated reluctance to make these referrals.””

Concerns were also raised about the appropriateness of the current threshold for these referrals.
On this, the NSW Bar Association drew the committee's attention to changes which were made
under the Criminal Procedure Act 1986 (NSW) to the committal process to ensure magistrates
would not be making decisions about the sufficiency of evidence. The NSW Bar Association
contended that a similar shift in policy and legislation should occur with the threshold for
coroners to refer matters to the Office of the Director of Public Prosecutions, such that the test
should be a 'prima facie' test instead. This would mean that the coroner would then only have
to 'determine whether there was admissible evidence capable at law, if accepted, or proving that
a "known person" had committed an indictable offence causing the death or fire under
investigation'.”” The NSW Bar Association explained the rationale for this proposal:

It can be difficult for coroners (and Counsel Assisting) to assess the sufficiency of
admissible evidence to give rise to a reasonable prospect of conviction when they have
heard a mixture of admissible and inadmissible material. That requires judgments to be
made about witness credibility, whether evidence will be excluded and other matters.
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Cortrespondence from Department of Communities and Justice, to Chair, 11 February 2022, p 19.
Submission 27, National Justice Project, pp 14 and 16.
Submission 17, New South Wales Bar Association, p 26.
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6.35

6.36

6.37

6.38

6.39

6.40

The prima fade test is clearer for coroners, Counsel Assisting and others. Judging the
prospects of conviction is a task for which the OPP is better suited than coroners.’*

The National Justice Project also supported legislative amendments to lower the threshold for
referral of a matter to the Office of the Director of Public Prosecutions, as well as to SafeWork
NSW or any other relevant disciplinary or complaint body, if the coroner 'has reasonable belief
or suspicion that an offence or misconduct may have been committed which may have caused
or contributed to the death'.”™ The National Justice Projected highlighted that the current
threshold in NSW is higher than in other Australian jurisdictions and its proposed amendment
would closer align NSW with those thresholds for referral.”

Stakeholders were also concerned about time taken between a referral being made to the Office
of the Director of Public Prosecutions and the decision on whether or not to prosecute.

Highlighting some specific cases to the committee, the Legal Aid NSW noted that 'the wait for
justice is agonising' for families of the deceased. In its view, delay in prosecutions after a referral
'diminishes public confidence in the justice system'.””’” Similarly, Gilbert + Tobin highlighted its
experience which was that proceedings in the Coroners Court of NSW can be significantly
delayed while awaiting for a decision by the Office of the Director of Public Prosecutions
whether or not to prosecute a person of interest. It noted a case where a client had been waiting
for over three years for a decision from the coroner as to whether there would be an inquest
due to a delay in decision making by the Office of the Director of Public Prosecutions as to
whether or not there will be a prosecution.”

Legal Aid NSW made three proposals to address these issues:

o to amend the Coroners Act to introduce a statutory timeframe with respect to referrals to
the Office of the Director of Public Prosecutions

° that the Office of the Director of Public Prosecutions develop guidelines in relation to
referrals to minimise delay in deciding whether to prosecute

. that the State Coroner consider issuing a practice note for referrals to the Office of the
Director of Public Prosecutions and timely decisions relating to those referrals.””

Similarly, Gilbert + Tobin recommended that a protocol between the Coroners Court of NSW
and the Office of the Director of Public Prosecutions be established to facilitate faster decision
making on prosecutions and 'more transparent, frequent and useful communication with the

family of the deceased about the investigation, the decision to prosecute and timing'.”

In Mr Michael Barnes' submission to the statutory review of the Coroners Act, attached to the
NSW Bar Associations submission to this inquiry, Mr Barnes contended that referrals to the
Office of the Director of Public Prosecutions could be made independently of a coroner's duty
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to make findings, with or without an inquest. In his view, taking into account the prohibition

on a coroner to make findings suggesting that an offence has been committed, 'there is little

basis for concern that an inquest will undermine a person's right to a fair tria 1731

Evidence in coronial investigations and inquests

6.41

6.42

6.43

6.44

6.45

There were particular issues raised in relation to evidentiary matters in the coronial jurisdiction.
One issue related to the use of witness certificates in coronial proceedings where a person raises
an objection to giving evidence on the basis of self-incrimination. There was also the matter of
the use of privileged communications and non-publication orders in coronial proceedings. A
further issue related to the admissibility of internal investigation reports to the Coroners Court
of NSW for deaths in a health setting.

Protection against self-incrimination

Under section 61 of the Coroners Act 2009 (NSW) a witness at an inquest may object to giving
evidence 'on the ground that the evidence may tend to prove that the witness has committed an
offence against or arising under an Australian law or a law of a foreign country or is liable to a
civil penalty'.” In response to an objection, a coroner can compel the witness to give evidence
if the coroner considers it is in the interest of justice. In this circumstance, the coroner grants
the witness a certificate under section 61 which means that their evidence in the coronial matter
cannot be used against them in any proceedings in a New South Wales court or other body.”

Stakeholders noted some concerns with this provision and its impact, including the difficulties
associated with obtaining written witness statements during an investigation and the
inconsistencies occurring in relation to the granting of certificates by coroners under section 61.

The NSW Bar Association expressed a concern about the lack of protection under the legislation
for witness statements. It noted that the effect of section 61 means that witnesses may only gain
protection against self-incrimination when they participate in a coronial proceeding and object
to answering a question.”*

The NSW Bar Association contended that there is a gap in the statutory protections for
witnesses which is resulting in a 'strong disincentive' for witnesses to provide statements.”
Mr Kelly noted that witnesses may not provide statements that are 'full and frank' as part of the
coronial investigation because only their evidence at the inquest, not their written statement,
may be protected against self-incrimination.”™
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6.46

6.47

6.48

6.49

6.50

Ms Kirsten Edwards, Member of the New South Wales Bar Association Inquests and Inquiries
Committee, highlighted this issue to the committee, stating:

The first is that significant delay is being caused in inquests because there is no facility
within the Act to allow people to give evidence in written form by way of statement
with protection of a certificate. That means that coroners can wait months and years to
get an account from critical people involved in a matter because they are seeking
protection when they give evidence under oath.”’

Ms Edwards added that this area needs significant reform, given it 'can lead fairly to a lot of
speculation and unhappiness as to why it is that person is not giving that account, and sometimes

that is based on cautious legal advice and does not necessarily disclose the true issue'.”

With respect to the impact of this provision on witnesses' wellbeing, the NSW Bar Association
highlighted that the limits of the current protection often cause distress for witnesses in medical
inquests:

... the issue of protection for witnesses giving statements arises regularly in medical
inquests. It is constant source of anxiety and frustration for health practitioners and
their legal representatives. Our experience is that health practitioners are usually keen
to cooperate with investigations but are extremely conscious of placing themselves at
potential risk of disciplinary action. Anecdotal evidence suggests that some health
practitioners are more anxious about inquests than about being sued.”

With a view to addressing this issue, several inquiry participants, including Mining and Energy
Union and Australian Rail, Tram and Bus Industry Union (NSW Branch), recommended that
the protection against self-incrimination be extended to written statements, for example, when
provided prior to an inquest or in an investigation when no inquest is held.” The importance
of addressing these issues was described by Ms Edwards:

... it is an area where the Bar Association considers there needs to be urgent reform. It
is the section which is probably singled out by most participants as the most
dysfunctional system because it is not fit for purpose within the coronial jurisdiction.’!

In the view of MIGA, a medical defence organisation and professional indemnity insurer, the
protection should also extend to criminal, civil, disciplinary and administrative contexts. It
argued that an amendment of this type would "provide significant comfort to interested parties,
particularly healthcare and other professionals, in providing statements at an eatly stage'. It
concluded that there exists 'no compelling reason' for the difference in approach for the
protection applying to evidence obtained during an investigation and evidence obtained at an
inquest.”*
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Noting that this type of protection is available in regulatory proceedings, the Mining and Energy
Union and the Australian Rail, Tram and Bus Industry Union (NSW Branch) highlighted that
written statements given to their respective regulatory bodies are covered by a protection against
self-incrimination.™

Stakeholders also raised concerns with coroners not having the power to compel witness
statements. In evidence provided to the committee by Adjunct Professor Dillon, expressed in
Mr Barnes' submission to the statutory review of the Coroners Act, it was noted that a coroner
can require a person to produce a document or thing relevant to an investigation but not
information by way of a statement.”*

By comparison, the NSW Bar Association highlighted that coroners in Queensland and Victoria
have this power and statements are afforded protection. In Queensland, coroners can require
people to give information or a document unless they have a reasonable excuse, and in Victoria
coroners can demand statements unless the person has a reasonable excuse not to comply. In
both jurisdictions, a reasonable or lawful excuse includes giving self-incriminating
information.”” However, in both Queensland and Victotia a coroner can then compel the giving
of the evidence in the form of a witness statement and in so doing also confer on the person
giving that evidence protection against that same evidence being used against them in criminal
or other proceedings, including disciplinary proceedings.”*

Legal Aid NSW also raised a concern with timeliness, noting that in practice statements are
often prepared with the assistance of lawyers usually well after a death occurs. Considering this
can affect the quality of evidence, it called for the Coroners Act to be amended to provide
coroners with the power to compel anyone acting in a professional capacity to provide a written
statement during an investigation unless there is a lawful excuse not to, which includes the
common law privilege against self-incrimination.”™’

In the view of Mr Barnes, expressed in his submission to the statutory review of the Coroners
Act, is it important for the investigative powers of coroners to be 'reviewed and rationalised' so
that 'coroners can access the information they need to discharge their role while the interests of
those who may be compelled to provide it are appropriately protected'.”*

A further concern raised during the inquiry was that there are inconsistent approaches being
adopted by coroners at inquests in relation to the granting of certificates when witnesses have
objected to giving evidence for reasons of self-incrimination.

The Mining and Energy Union stated that in its experience, there has been varied responses to
witnesses' objections, including the coroner excusing the witness from giving evidence, the
granting of a 'global' protection to the witness that covers all of their evidence, or determination
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6.59

6.60

6.61

of the protection on a question by question basis.” The Union noted that uncertainty about
how objections would be dealt with by a coroner can cause distress for witnesses.””

The Mining and Energy Union, among other coronial practitioners who gave evidence to the
inquiry, highlighted the distress this can cause families in observing the proceedings, interpreting
objections from witnesses as being somewhat obstructive.” Ms Edwards noted the confusion
and distress that can be caused for families when the decision is made to not compel someone
to give evidence, which is particularly relevant when there is the prospect of potential criminal
proceedings:

The practice at the Coroners Court at the moment is that if there is any prospect of a
criminal proceeding, like a trial or a referral, a person will not be compelled to give
evidence because that could eventually prejudice any steps that were taken to prosecute
that particular person. The coroners are required to make an assessment of how likely
a referral is. It is really, really important that families have access to legal representation
or people that can explain to them ... They may not understand that that step is being
taken to preserve the ability to hold someone accountable in a different forum, and it
can feel like a whitewash or a cover-up.7>?

The Public Service Association of New South Wales contended that the current wording of
section 61 of Coroners Act 2009 (NSW) does not contemplate global objections which apply to
all evidence from the witness. As such, it called for the provision to be amended to make clear
that a certificate can be issued in respect to evidence under a global objection.”™

Privilege and suppression and non-publication orders

The NSW Bar Association also raised concerns in relation to the protection of privileged
communications in coronial proceedings. The NSW Bar Association submitted that it was
unclear whether communications which generally attract legal protection, like sexual assault
communications privilege and client legal privilege, would be protected in the coronial
jurisdiction, given that the rules of evidence under the Evidence Act 1995 (NSW) do not apply to
inquests. In its view, the public policy basis for protection of these types of communications
should "apply just as much in coronial investigations and inquests as in other proceedings'. The
NSW Bar Association therefore called for the Coroners Act to be amended to expressly provide
that the provisions in Part 3.10 of the Evidence Act 1995 (NSW), relating to privileges, apply in

inquestsj‘r’4

The NSW Bar Association also submitted that the powers of a coroner with respect to non-
publication and suppression orders needs to be clarified. Referring to the case of Commissioner of
Police v Deputy State Coroner for NS [2021] NSWSC 398, the NSW Bar Association noted that
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the Coroners Court is not a 'court' for the purposes of the Court Suppression and Non-Publication
Orders Act 20710 (NSW), meaning that it lacks statutory power to make a suppression order,
'making it necessary for coroners to rely on an implied incidental power' to make such order.”™

Use of internal reports in coronial investigations

A specific issue discussed by the Australian Medical Association (NSW) and NSW Nurses and

Midwives' Association was the extent to which internal investigations and reports can be used

in coronial proceedings, particularly reports these stakeholders referred to as 'root cause analysis'
: 756

reviews.

The Australian Medical Association (NSW) noted that deaths that occur in public hospital
settings and are reported to the Coroners Court of NSW are almost always investigated via a
root cause analysis review by an internal team at the health service in which the person died. It
stated that the purpose of this process is 'to review/analyse incidents by identifying the root
causes and factors that contributed to an incident' and potentially make recommendations.”’

The Australian Medical Association (NSW) further explained that this process is established
under division 6C of the Health Administration Act 1982 (NSW), with some reports provided to
NSW Health within 60 days of the incident notification, depending on the severity of the
incident.” According to evidence from the Association, the advice on conducting a root cause
analysis review is that 'care should be taken when reporting so that it does not prejudice police

or coronial investigation'.”

The Department of Communities and Justice advised the committee that coroners can only
request, not compel, the production of a root cause analysis report.”” The Department noted
that under section 23 of the Health Administration Act 1982 (NSW) a root cause analysis report
cannot be used as evidence in any proceeding, including coronial proceedings. It explained that
if a root cause analysis report is produced to the coroner, it cannot be referred to in any coronial
findings or recommendations.”

The Department of Communities and Justice highlighted that there may be value in the coroner
having access to a root cause analysis report as it is 'useful in indicating whether relevant systemic
failures were identified by a hospital, and whether recommendations were made and if so
implemented'.’> Mr Don McLennan, Manager Coronial Services NSW, Executive Officer to
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the NSW State Coroner, explained that the inadmissibility of a root cause analysis report is a
relatively recent change and prior to that root cause analysis reports 'were regularly called for

and referred to in proceedings'.’”

The Australian Medical Association expressed concern about the duplication of work involved
in a root cause analysis report and coronial inquest. In this regard, Dr Danielle McMullen,
President of Australian Medical Association (NSW), highlighted that similar to the death
prevention function of the coronial system, the aim of the root cause analysis report process is
' ... to investigate that event and to implement systemic change to prevent a similar event from
occurring in future'.’* In her experience, there is a risk for the duplication of work which
unnecessarily impacts on coronial resources:

Often we find that the outcomes and the recommendations made by the Coroner either
mirror or very closely align with those that have already been made at the local level and
have, in fact, often already been implemented.”5

However, there were some concerns about these reports being used in the coronial context.
Ms Laura Toose, a legal officer at the NSW Nurses and Midwives' Association, contended that
it is important for a root cause analysis report to remain inadmissible because witnesses do not
usually have access to legal representation nor access to support services prior to being
interviewed as part of the root cause analysis review.’*

Dr McMullen recognised the balance to be struck between the critical role of the coroner as an
independent and unbiased 'fresh set of eyes' on the death and limiting the unnecessary
duplication occurring in terms of the review of systemic issues. To this end, Dr McMullen
suggested that improvements could be made to information sharing between the Coroners
Court of NSW and the public hospital system.”” Dr McMullen also suggested that there could
be improvements in communication between health facilities and the Coroners Court of NSW
about the instances in which a root cause analysis report is being conducted and when the report
has been completed and may be available to the coroner.”®

Committee comment

6.70

6.71

The committee is grateful to Ms Cassaniti for her participation in this inquiry. In sharing her
personal experience and providing insights regarding investigations into her son's death, the
committee has heard firsthand the potential benefits a coronial inquest could offer the Cassaniti
family.

Families can come to better understand what happened to their loved one through a coronial
inquest into the circumstances of a workplace death. The point has been made many times
throughout this report that inquests are an opportunity to identify broader systemic issues and
to make recommendations for measures to prevent future deaths. Some deaths that occur in
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the workplace would benefit from this type of investigation to identify safety or system failures
and prevent similar incidents from occurring in the future.

We do not see SafeWork NSW prosecutions offering the same outcomes because, as
demonstrated by the case of Ms Cassaniti's son, they serve a different purpose of attributing
culpability, and there is limited fact-finding, let alone review of systemic issues, especially when
a defendant pleads guilty.

As such, the committee believes that there are clear benefits to be gained from holding inquests
into some workplace fatalities. Unfortunately through, relatively few, if any, workplace deaths
are examined by the coroner. Looking at the data from the National Coronial Information
System, it shows that a limited number of inquests are held into workplace deaths when
compared with the number of workplace deaths reported to the Coroners Court of NSW.
Additionally, workplace inquests appear to be a small proportion of all inquests held between
2005 and 2020, with a noticeable collapse in the number of workplace inquests in the past
decade. While a number of factors likely contribute to this, the committee believes the Coroners
Act should be explicitly amended to require a coronial inquest be held into all workplace deaths,
excluding deaths from natural causes.

Recommendation 27

That the NSW Government propose amendments to the Coroners Act 2009 (NSW) to mandate
that a coronial inquest be held for workplace deaths, excluding deaths from natural causes.

6.74

6.75

6.76

Further, it was highlighted to us that there are some provisions in the Coroners Act 2009 (NSW)
for information sharing between the Court and the Office of the Director of Public
Prosecutions, such as the Court providing all depositions to the Office of the Director of Public
Prosecutions Court when a referral for an indictable offence is made. In the instance of
workplace deaths, it can be SafeWork NSW rather than the police who is the prosecuting entity.
It should be ensured that information and evidence sharing requirements that exist between the
Court and the Office of the Director of Public Prosecutions are replicated as between the Court
and SafeWork NSW.

Further, when undertaking inquests into workplace deaths, we consider it appropriate for the
Coroners Court of New South Wales to have at its disposal the appropriate resources and
expertise in industrial law and work health and safety law, regulation and practice. To this end,
the Coroners Court of NSW could have ability to, when appropriate, draw on experts from
relevant regulatory bodies to assist in investigations.

We also consider it important for unions and peak bodies to be part of the coronial process.
They can provide insights and specialised knowledge about industry practices and issues and
comment on matters relevant to their members' interests.
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Recommendation 28

That the NSW Government Coroners Court of New South Wales and SafeWork NSW
establish a framework for sharing information, expertise and outcomes of investigations and
inquests, including:

e the ability of the Coroners Court of NSW to engage, when appropriate, experts from
relevant regulatory bodies to assist in an investigation

e the timely provision of coronial findings and recommendations to SafeWork NSW

e similar information and evidence sharing requirements as that that exists between the
Coroners Court of NSW and the Office of the Director of Public Prosecutions.

Recommendation 29

That the NSW Government propose an amendment to the Coroners Act 2009 (NSW) to ensure
unions, employer bodies and other industry organisations be granted standing to appear at
inquests.

6.77

We now turn to the coronial jurisdiction's intersection with criminal proceedings. The
committee notes stakeholder comments about the threshold in section 78 of the Coroners Act
2009 (NSW) which enables coroners to refer matters to the Office of the Director of Public
Prosecutions when there is a reasonable prospect that the person could be convicted of an
indictable offence. We recognise that the test and process for committal proceedings in New
South Wales underwent reform in 2018, with magistrates no longer required to make a decision
about the sufficiency of the evidence before committal. We suggest that the NSW Government
investigate whether the test in section 78 of the Coroners Act 2009 (NSW) remains suitable in
light of those changes.

Recommendation 30

That the NSW Government consider the appropriateness of amending section 78 of the
Coroners Act 2009 (NSW) to change the threshold for referrals of matters to the Office of the
Ditector of Public Prosecutions to the 'prima facie' test.

6.78

6.79

Separate to the legislative test for referrals, there is also the issue of delays when matters are
referred to the Office of the Director of Public Prosecutions. Bereaved families already
experience significant delay in the coronial process which is prolonged even further when a
referral is made. The committee understands families endure much angst awaiting the decision
as to whether a prosecution will be brought. The inquest process is often paused during that
time, with families' questions about the death remaining unanswered.

In the event that a decision is finally made that a prosecution not proceed, the inquest may
resume, however often many years have passed since the death, meaning it takes some time for
coronial recommendations and findings to be eventually delivered. We agree with stakeholders
that measures should be implemented to improve delays and to regularly inform families about
the progress of the matter. There should also be improved record keeping of when referrals are
made under section 78 of the Coroners Act 2009 (NSW) and the reasons for referral.
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Recommendation 31

That the Coroners Court of New South Wales and the Office of the Director of Public
Prosecutions implement a protocol relating to referrals under section 78 of the Coroners Act
2009 (NSW) to minimise delays, ensure the timely provision of information to families and
improve record keeping.

6.80

The committee also supports Legal Aid NSW's calls for the introduction of a statutory
timeframe with respect to referrals from the Coroners Court to the Office of the Director of
Public Prosecutions, and for other supporting procedures, practice notes or guidelines to be
developed on referrals between the two organisations, all of which could help to minimise delays
and ensure the timely provision of information to families.

Recommendation 32

That the NSW Government propose amendments to the Coroners Act 2009 (NSW) to introduce
a statutory timeframe with respect to referrals to the Office of the Director of Public
Prosecutions.

Recommendation 33

That the State Coroner consider issuing a practice note relating to referrals to the Office of the
Director of Public Prosecutions, focusing on the need for timely decisions and information to
be provided to families.

Recommendation 34

That the Office of the Director of Public Prosecutions develop guidelines in relation to
referrals under section 78 of the Coroners Act 2009 (NSW) to minimise delay in deciding
whether to prosecute.

6.81

6.82

With respect to the evidence regarding witness statements, we acknowledge that the effective
collection of evidence as soon as possible after the death is important for the timely progress of
an investigation and quality of proceedings. To this end, the committee believes that the powers
and associated protections relating to witness statements in Queensland and Victoria should be
introduced in this state as they appear to better balance the interests of the investigation with
those of witnesses.

As such, coroners in NSW should have the power to compel the giving of evidence, including
in the form of witness statements, without risking witness self-incrimination. In the context of
our recommendation in chapter 4 that coroners be empowered to make findings without
inquest, the power to compel witness statements is critical to coroners having ready access to
all the information they need to discharge their role. Without this power and the associated
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protection for witnesses contained in section 61(7) of the Coroners Act 2009 (NSW), coroners
face the current challenges with statements not being provided, or statements not being as
complete as they should be, resulting in a less than full account of the causes and circumstances
of a death, which is clearly contrary to the public interest.

Recommendation 35

That the NSW Government propose amendments to the Coroners Act 2009 (NSW) to extend
the protection against self-incrimination in section 61 of the Coroners Act 2009 INSW) to the
giving of written statements, for example, when provided prior to an inquest or in an
investigation when no inquest is held.

6.83

Regarding access to and use of internal investigation reports in coronial proceedings, including
root cause analysis reports, we agree that access to a root cause analysis may be useful for
coroners. However, the evidence was limited on this issue, and we would prefer the matter had
broader consultation and consideration before making any recommendations in changing the
status quo.
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Appendix 1 Submissions

No. Author

1 Magistrates Court of Tasmania

2 Mr Robert Knight

3 Mr Terry Flanders

4 Ms Jennifer Saunders

5 MIGA

6 Australian Lawyers Alliance

7 Associate Professor Laura Grenfell, Associate Professor Julie Debeljak, and Dr Anita
Mackay

8 Aboriginal Health and Medical Research Council of NSW

9 The Law Society of New South Wales

10 Mr Robert Wade

10a Mr Robert Wade

10b Mr Robert Wade

10c Mr Robert Wade

11 Mrs Leesa Topic

12 Justice Action

13 Coroners Court of Queensland

14 Adjunct Professor Hugh Dillon

14a Adjunct Professor Hugh Dillon

15 Mr Mark Leveson

16 Mary Jerram AM

17 New South Wales Bar Association

18 NSW Government

19 Police Association of NSW

20 Confidential

21 Confidential

21a Confidential

22 Lynda Newnam

23 Public Interest Advocacy Centre

24 Name suppressed

25 Associate Professor Megan Williams

26 Confidential

27 National Justice Project
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No. Author

28 Adjunct Professor George Newhouse

29 Support After Murder Inc.

30 The Royal Australian and New Zealand College of Psychiatrists (RANZCP)
31 Jumbunna Institute of Indigenous Education and Research, Research Unit
32 Elizabeh Jarrett

33 Katie Lowe

34 New South Wales Aboriginal Land Council

35 Australian Medical Association (NSW) Limited

36 Aboriginal Legal Service NSW/ACT)

37 Independent Bushfire Group

38 Deadly Connections Community & Justice Services Inc

39 Gilbert and Tobin

40 Tracy Mackander

41 Mr Michael Barnes

42 Confidential

43 Name suppressed

44 Susan Slatcher

45 Mark McKenzie

46 Legal Aid Commission of New South Wales

47 Confidential

48 Lindsay McCabe

49 Anglican Community Services (trading as Anglicare)

50 Confidential

51 New South Wales Nurses and Midwives' Association

52 CFMEU Construction and General Division NSW Branch
53 Transport Workers' Union of NSW

54 CFMEU Mining & Energy Union Division, NSW Branch
55 Australian Rail, Tram and Bus Industry Union (NSW Branch)
56 Noeline Bridge

57 Public Service Association of New South Wales

58 Jacct Quinlivan

59 New South Wales Jewish Board of Deputies Ltd

60 Domestic Violence NSW

61 Australian Federation of Islamic Councils

62 Ethnic Communities' Council of NSW
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No. Author

63 Confidential

64 AASHA Australia Foundation
65 Tripoli and Mena Association
66 Dr Rebecca Scott Bray
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Appendix 2 Witnesses at hearings

Date

Name

Position and Organisation

Wednesday 29 September 2021
Virtual hearing via
videoconference

Ms Mary Jerram AM

Adjunct Professor Hugh Dillon

Mt Michael Barnes

Mr David Evenden

Dr Kiristina Stern SC

Ms Kirsten Edwards

Dr Louis Schetzer

Ms Catherine Henry

Mr Craig D. Longman

Ms Alison Whittaker

Dr Rebecca Scott Bray

Professor Megan Williams

Previous NSW State Coroner from
2007 to 2013

Previous Deputy State Coroner
from 2008 to 2016 and reseatrcher
in relation to coronial systems at
the Law Faculty, University of New
South Wales

Previous Queensland State Coroner
from 2003 to 2013 and previous
NSW State Coroner from 2014 to
2018

Solicitor Advocate, Coronial
Inquest Unit, Legal Aid NSW

Chair, NSW Bar Association
Inquests and Inquiries Committee

Member, NSW Bar Association
Inquests and Inquiries Committee

Policy & Advocacy Manager,
Australian Lawyers Alliance

Principal, Catherine Henry Lawyers

Head, Legal Strategies and Senior
Researcher, Jumbunna Institute of
Indigenous Education and
Research (JIER), Research Unit

Senior Researcher, Jumbunna
Institute of Indigenous Education
and Research (JIER), Research Unit

Associate Professor of Criminology
and Socio-Legal Studies, The
University of Sydney

Head of Girra Maa Indigenous
Health Discipline, School of Public
Health, Faculty of Health,
University of Technology Sydney
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Date

Name

Position and Organisation

Tuesday 30 November 2021
Macquarie Room, Parliament
House, Sydney

Mrs Leesa Topic

Mr Ron Topic

Ms Sarah Crellin

Mr Jonathon Hunyor

Mt Ian Brown

Mr Dave Darlington

Mr Geoffrey Luscombe

Dr Christina Matthews

Dr Andrew Ellis

Dr Danielle McMullen

Mr Timothy Bowen

Mr Mark Follett

Mt Don McLennan

Mzt Catlo Scasserra

Mother of Miss Courtney Jayde
Topic

Father of Miss Courtney Jayde
Topic

Acting Principal Legal Officer,
Aboriginal Legal Service
(NSW/ACT)

Chief Executive Officer, Public
Interest Advocacy Centre

Secretary, Independent Bushfire
Group

Committee Member, Independent
Bushfire Group (via WebEx)

Convenor, Independent Bushfire
Group (via WebEx)

Consultant Forensic Psychiatrist,
Royal Australian and New Zealand
College of Psychiatrists

Consultant Forensic Psychiatrist,
Royal Australian and New Zealand
College of Psychiatrists

President, Australian Medical
Association (NSW)

Manager — Advocacy and Legal,
MIGA

Executive Director, Policy, Reform
and Legislation Branch,
Department of Communities and
Justice

Manager Coronial Services NSW,
Executive Officer to the NSW
State Coroner, Department of
Justice NSW

Assistant Commissioner
Governance and Continuous
Improvement, Corrective Services
NSW (via WebEx)
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Date

Name

Position and Organisation

Monday 31 January 2022
Jubilee Room, Parliament
House, Sydney

Mr Danny Doherty APM

Dr Isabel Brouwer

Ms Rebecca Gigli

Ms Patrizia Cassaniti

Ms Laura Toose

Mr Mitch Wright

Mzt Alex Claassens

Ms Helen Bellette

Ms Rita Mallia

Mzt Ivan Simic

Mr Grahame Kelly

Mzt Stuart Barnett

Detective Superintendent, NSW
Police Force

Chief Forensic Pathologist and
Clinical Director Forensic
Medicine, NSW Health Pathology
Forensic and Analytical Science
Service

Chief Operating Officer Forensic
Medicine, NSW Health Pathology
Forensic and Analytical Science
Service

Mother of Christopher Cassaniti

Legal Officer, NSW Nurses and
Midwives' Association

Media and Political Advisor,
Transport Workers Union

Branch Secretary, Rail, Tram & Bus
Union (NSW Branch)

Branch Organiser, Rail, Tram &
Bus Union (NSW Branch)

State President, CFMEU
Construction and General Division

NSW

Senior Partner, Taylor & Scott
Solicitors

General Secretary, Mining and
Energy Union

State Practice Group Leader, Slater
& Gordon Lawyers
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Appendix 3 Minutes

Minutes no. 1
Thursday 13 May 2021

Select Committee on the coronial jurisdiction in New South Wales
Room 1254, Parliament House, Sydney, 2.31 pm

1.

Members present

Mr Seatle, Chair

Mr Shoebridge, Deputy Chair (from 2.32 pm)
Mr Khan

Mr Roberts
Ms Sharpe

Apologies
Mrs Ward

Tabling of resolution establishing the committee
The Chair tabled the resolution of the House establishing the committee, which reads as follows:

(1) That a select committee be established to inquire into and report on the coronial jurisdiction in New
South Wales, and in particular:

@)

(@)

(b)

©

(d)

the law, practice and operation of the Coroner’s Court of NSW, including:

@) the scope and limits of its jurisdiction,

(@)  the adequacy of its resources,

(i) the timeliness of its decisions,

(@v) the outcomes of recommendations made, including the mechanisms for oversighting
whether recommendations are implemented,

(v)  the ability of the court to respond to the needs of culturally and linguistically diverse
and First Nations families and communities,

(vi)  the operational arrangements in support of the Coroner’s court with the NSW Police
Force and the Ministry of Health,

whether, having regard to coronial law, practice and operation in other Australian and relevant
overseas jurisdictions, any changes to the coronial jurisdiction in New South Wales are
desirable or necessary,

the most appropriate institutional arrangements for the coronial jurisdiction in New South
Wales, including whether it should be a standalone court, an autonomous division of the Local

Court, or some other arrangement, and

any other related matter.

That, notwithstanding anything to the contrary in the standing orders, the committee have the same
membership as the Select Committee on the High Level of First Nations people in custody and
oversight and review of deaths in custody, comprising:

(@)

(b)

two government members, being the Honourable Trevor Khan MLC and the Honourable
Natalie Ward MLC,

two opposition members, being the Honourable Adam Searle MLLC and the Honourable
Penny Sharpe MLC, and
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(0 two crossbench members, one from the Greens and one from another cross bench party,
being Mr David Shoebridge and the Honourable Rod Roberts.

(3)  That the Chair of the committee be the Honourable Adam Searle MLC and the Deputy Chair be
Mr David Shoebridge MLC.

(4)  That, unless the committee decides otherwise:

(@  submissions to inquiries are to be published, subject to the Committee Clerk checking for
confidentiality and adverse mention and, where those issues arise, bringing them to the
attention of the committee for consideration,

(b)  the Chair’s proposed witness list is to be circulated to provide members with an opportunity
to amend the list, with the witness list agreed to by email, unless a member requests the Chair
to convene a meeting to resolve any disagreement,

(c)  the sequence of questions to be asked at hearings alternate between Opposition, Cross-bench
and Government members, in that order, with equal time allocated to each,

(d)  transcripts of evidence taken at public hearings are to be published,

(¢)  supplementary questions are to be lodged with the Committee Clerk within two days
(excluding Saturday and Sunday) following the receipt of the hearing transcript, with witnesses
requested to return answers to questions on notice and supplementary questions within 21
calendar days of the date on which questions are forwarded to the witness, and

(f)  answers to questions on notice and supplementary questions are to be published, subject to
the Committee Clerk checking for confidentiality and adverse mention and, where those issues
arise, bringing them to the attention of the committee for consideration.

(5)  That the committee report by the end of December 2021.

Conduct of committee proceedings — media
Resolved, on the motion of Ms Sharpe: That unless the committee decides otherwise, the following
procedures are to apply for the life of the committee:
e the committee authorise the filming, broadcasting, webcasting and still photography of its public
proceedings, in accordance with the resolution of the Legislative Council of 18 October 2007
e the committee webcast its public proceedings via the Parliament’s website, where technically
possible
e the committee adopt the interim guidelines on the use of social media and electronic devices for
committee proceedings, as developed by the Chair’s Committee in May 2013 (attached)
e media statements on behalf of the committee be made only by the Chair.

Conduct of the inquiry into the coronial jurisdiction of New South Wales

5.1  Advertising

The committee noted that all inquiries are advertised via Twitter, Facebook, stakeholder letters and a media
release distributed to all media outlets in New South Wales. It is no longer standard practice to advertise in
the print media.

5.2  Closing date for submissions
Resolved, on the motion of Mr Roberts: That the closing date for submissions be 27 June 2021.

5.3 Stakeholder list
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Resolved, on the motion of Mr Khan: That the secretariat email members with a list of stakeholders to be
invited to make written submissions, and that members have two days from the email being circulated to
amend the list or nominate additional stakeholders.

Resolved, on the motion of Mr Khan:

5.4

that the standard stakeholder invitation email be slightly modified for those First Nation organisations
who previously made a submission to the inquiry into the high level of First Nations people in custody
and oversight and review of deaths in custody, to acknowledge their contribution to the previous inquiry
and explain how this new inquiry will examine the coronial jurisdiction in more detail

a formal letter be emailed to the NSW Coroners Court to invite them to make a submission

formal letters be emailed to Coroners Courts in other jurisdictions to encourage their contribution to
the inquiry.

Proposed site visits

Resolved, on the motion of Mr Roberts: That the Chait:

5.5

write to the President of the NSW Legislative Council to seek the approval of the President to visit the
Victorian Coroners Court, and if approval is given, seek authority from the House

write to the Coroners Court NSW to seek their assistance in facilitating a site visit to the court complex
at Lidcombe and to encourage their participation in giving evidence at a hearing

write to the Coroners Court in Victoria to seek their assistance in facilitating a proposed site visit to the
Victorian Coroners Coutt.

Proposed timeline and hearings

Resolved, on the motion of Ms Sharpe: That the committee adopt the following timeline for the
administration of the inquiry:

Site visit to the NSW Coroners Court — July 2021
Site visit to the Victorian Coroners Court — July 2021
Two public hearings — one in July 2021 and one in September 2021, subject to member availability.

6. Adjournment
The committee adjourned at 2.33 pm, sine die.
Sarah Dunn

Committee Clerk

Minutes no. 2

Wednesday 29 September 2021

Select Committee on the coronial jurisdiction in New South Wales
Via WebEx at 9.13 am

1.

Members present

Mr Searle, Chair

Mr Shoebridge, Deputy Chair

Ms Cusack (from 11.45 am to 12.30pm, from 1.53 pm to 2.21 pm)
Mr Khan (until 2.00 pm)

Mr Roberts

Ms Sharpe
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Committee membership
The committee noted that the Hon Catherine Cusack replaced the Hon Natalie Ward on the committee
from the 16 June 2021.

Draft minutes
Resolved, on the motion of Mr Roberts: That draft minutes no. 1 be confirmed.

Correspondence
The committee noted the following items of correspondence:

Received:

20 May 2021 — Email from Ms Jackie Fitzgerald, Executive Director, NSW Bureau of Crime Staistics
and Reseatch, to committee, declining the invitation to make a submission to the inquiry

24 May 2021 — Email from Ms Cassandra Kang, Strategic Development Manager, Community
Restorative Centre, to committee, declining the invitation to make a submission to the inquiry

24 May 2021 — Email from Mr Chris D'Aeth, Executive Director and Principal Registrar, Supreme Court
of New South Wales, to Chair, advising that the Supreme Court will not be making a submission

17 June 2021 — Memorandum from the Hon Mathew Mason-Cox MLC, President of the Legislative
Council, to Chait, approving the committee's interstate site visit to the Victotian Coronet's Coutrt

21 June 2021 — Email from Ms Suellen Simpson, to secretariat, requesting that the submission deadline
be extended to provide the opportunity of family members of crime to participate in the inquiry

7 July 2021 — Email from Ms Donna Austin, Research Officer, Health Services Union, to Chair, advising
that they will not be making a submission to the inquiry

12 July 2021 — Email from Ms Brooke Delbridge, Policy officer, Chief Magistrate's Office, to secretariat,
advising that the Chief Magistrate will not be making a submission to the inquiry, but is happy to answer
any specific questions the members may have in writing

15 July 2021 — Email from Ms Christina Hey-Nguyen, NSW Co-Convenor, Australian Lawyers for
Human Rights, to secretariat, advising that they will not be making a submission to the inquiry

1 September 2021 — Email from the legal representative of authors of confidential submission no. 42, to
secretariat, advising that the submission be kept confidential, until the inquest of their family member
has concluded, at which time the submission can be made public

9 September 2021 — Email from Ms Vicky Kuek, Principal Policy Lawyer, The Law Society of NSW, to
secretariat, declining the invitation to appear at the hearing on 29 September 2021

9 September 2021 — Email from Ms Brooke Delbridge, Policy Officer, Chief Magistrate's Office, to
secretariat, declining the invitation to appear at the hearing on 29 September 2021 and offering to provide
answers to any specific questions in writing

13 September 2021 — Email from Ms Teresa O'Sullivan, NSW State Coroner, to sectetariat, requesting
that the committee provide her with questions in writing at least two weeks in advance of the hearing.

Sent:

13 May 2021 — Letter from Chair, to the State Coroner in New South Wales, regarding an invitation to
make a submission and a proposal to visit the Coroners Court

13 May 2021 — Letter from Chair, to the State Coroner in Victoria, including an invitation to make a
submission to the inquiry

13 May 2021 — Letter from Chair, to the State Coroner in Queensland, including an invitation to make
a submission to the inquiry

13 May 2021 — Letter from Chair, to the State Coroner in South Australia, including an invitation to
make a submission to the inquiry

13 May 2021 — Letter from Chair, to the State Coroner in Tasmania, including an invitation to make a
submission to the inquiry

13 May 2021 — Letter from Chair, to the State Coroner in the Northern Territory, including an invitation
to make a submission to the inquiry
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e 13 May 2021 — Letter from Chair, to the State Coroner in the Australian Capital Territory, including an
invitation to make a submission to the inquiry

e 13 May 2021 — Letter from Chair, to the State Coroner in Western Australia, including an invitation to
make a submission to the inquiry

e 10 June 2021 — Memorandum from Chair, to the Hon Matthew Mason-Cox MLC, President of the
Legislative Council, seeking approval for the committee to undertake a site visit to the Victorian
Coroners Court

e 17 June 2021 — Letter from Chair, to State Coroner, Coroners Court of Victoria, advising that the
committee would like to visit the Court and seeking their assistance in facilitating the visit

e 21 June 2021 — Email from secretariat, to Ms Suellen Simpson, explaining the committee's process for
inviting submissions and advising that she can request an extension to make a submission

e 23 June 2021 — Letter from Chair, to Mr Christopher | Blanden QC, President, The Victorian Bar,
advising that the committee would like to meet with them when they visit Victoria in July

e 23 June 2021 — Letter from Chair, to Ms Tania Wolff President, Law Institute Victoria, advising that the
committee would like to meet with them when they visit Victoria in July

e 31 August 2021 — Email from secretariat, to Multicultural NSW, requesting a distribution list to get in
contact with culturally and linguistically diverse communities, particularly those organisations that may
assist culturally and linguistically diverse families through the coronial inquest process

e 20 September 2021 — Email from secretariat, to Multicultural NSW, distributing the letter from the Chair
inviting organisations to make a submission

e 20 September 2021 — Letter from Chair, to organisations representing culturally and linguistically diverse
communities inviting them to make a submission by Sunday 24 October 2021.

Resolved, on the motion of Mr Shoebridge: That the committee keep the following correspondence
confidential, as per the recommendation of the secretariat, as it contains identifying and/or sensitive
information:

e 1 September 2021 — Email from the legal representative of authors of confidential submission no. 42, to
secretariat, advising that the submission be kept confidential, until the inquest of their family member
has concluded, at which time the submission can be made public.

Submission deadline extended

The committee noted that the deadline for providing a submission to the inquiry was extended to Sunday
11 July 2021, and that the Chair continued to approve requests for extensions beyond this date for the
following stakeholders:

e Gilbert and Tobin Lawyers, extension granted to 8 August 2021
e Legal Aid NSW, extension granted to 17 September 2021

e Dr Rebecca Scott Bray, University of Sydney, TBC

e Ms Tracey Mackander, extension granted to 31 August 2021

e Ms Belinda Lockwood, extension granted to 31 August 2021

e Ms Gabrielle Gawthorne, extension granted to 31 August 2021.

Public submissions
The committee noted that the following submissions were published by the committee clerk under the
authorisation of the resolution appointing the committee: submission nos. 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 10a,
10b, 10c, 11, 12, 13, 14, 14a, 15, 16, 17, 18, 19, 22, 23, 25, 27, 28, 29, 30, 31, 32, 33, 34, 35, 36, 37, 38, 39,
40, 41, 44, 45, and 460.

Name suppressed submissions
The committee noted that the following submissions were partially published by the committee clerk under
the authorisation of the resolution appointing the committee: submission nos. 24 and 43.

Report 1 - April 2022 169



LEGISLATIVE COUNCIL

Coronial Jurisdiction in New South Wales

10.

11.

12.

13.

14.

15.

Resolved, on the motion of Mr Shoebridge: That the committee keep submission author names confidential,
as per the request of the author, in submissions nos. 24 and 43.

Confidential submissions

Resolved, on the motion of Mr Shoebridge: That the committee keep submission nos. 20, 21, 26 and 47
confidential, subject to further review by members, as per the recommendation of the secretariat, and agreed
to by the submission author, as they contain identifying and/or sensitive information.

Submission no. 42

The committee noted the correspondence from the legal representative of authors of confidential
submission number 42, to sectretariat, dated 1 September 2021, asking that the submission be processed as
confidential until the inquest of their family member has concluded and the submission can then be
published online. The committee noted that the submission author has also indicated that they do not have
any objection to evidence from their submission being included in the committee's report.

Resolved, on the motion of Mr Shoebridge: That the committee keep submission no. 42 confidential, as per
the request of the author, until the inquest of their family member has concluded at which time the
committee authorise the publication of submission no. 42.

Work, health and safety unions and employer associations

Resolved, on the motion of Mr Shoebridge: That the committee invite unions and employer associations to
make a submission to the inquiry by Monday 13 December 2021 on the intersection between the coronial
jurisdiction and work, health and safety laws, particularly in terms of work-related fatalities, and the final list
of unions and employer associations be circulated to the committee.

Culturally and linguistically diverse communities

The committee noted that it invited organisations that assists culturally and linguistically diverse
communities through the coronial process to make a submission by 24 October 2021, through Multicultural
NSW's network distribution list.

Law and Justice Foundation NSW report
The committee noted that it published on the inquiry webpage the Law and Justice Foundation of NSW
report on Aboriginal and Torres Strait Islander Families in Australian Coroners Courts.

Upcoming inquiry activity

The committee noted that it will be holding inquiry activity on the following dates:
Wednesday 29 September — virtual public hearing

Thursday 4 November — site visit to Lidcombe

Friday 26 November — public hearing

Tuesday 30 November — public hearing (originally the site visit to Victoria, and subject to change if
restrictions ease)

Tuesday 14 December — public hearing (State Coroner)
e potentially a further hearing date in February 2022.

Questions to the Chief Magistrate

The committee noted the correspondence from the Chief Magistrate of the Local Court's office declining
the invitation to appear at the hearing on 29 September 2021, however offering to provide answers to any
specific questions the committee may have in writing.

Pre-hearing questions to the NSW State Coroner
The committee noted the correspondence from Ms Teresa O'Sullivan, NSW State Coroner, requesting that
the committee provide her with questions in writing at least two weeks in advance of the hearing to ensure
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that she is well prepared and avoid her having to take questions on notice. The committee decided to
postpone discussion of this matter.

Extending the report tabling
Resolved, on the motion of Mr Khan: That the Chair seeks agreement from the House to extend the report
tabling date to the 29 April 2022, noting that the committee intends to report by the end of March 2022.

Allocation of questioning

The committee noted that the resolution appointing the committee provides that 'the sequence of questions
to be asked at hearings alternate between Opposition, Crossbench and Government members, in that order,
with equal time allocated to each'.

Resolved, on the motion of Ms Sharpe: That the sequence of questions at the virtual public hearing on 29
September 2021 be left in the hands of the Chair.

Photo of committee for social media
Resolved, on the motion of Ms Sharpe: That the secretariat take a screenshot of the committee during its
deliberative for the purposes of publishing on social media for all future hearings for this inquiry.

Virtual public hearing
The committee proceeded to take evidence in public.

Witnesses were admitted via video link.

The Chair made an opening statement regarding the broadcasting of proceedings, virtual hearing etiquette
and other matters.

The following witnesses were admitted via video link, sworn and examined:
e Ms Mary Jerram AM, previous NSW State Coroner from 2007 to 2013

e Adjunct Professor Hugh Dillon, previous Deputy State Coroner from 2008 to 2016 and researcher in
relation to coronial systems at the Law Faculty, University of New South Wales

e Mr Michael Barnes, previous Queensland State Coroner from 2003 to 2013 and previous NSW State
Coroner from 2014 to 2018.
The evidence concluded and the witnesses withdrew.

The following witness was admitted via video link, sworn and examined:
e Mr David Evenden, Solicitor Advocate, Coronial Inquest Unit, Legal Aid NSW.

Mr Evenden tendered the following documents:

e 'Sad news sorry business, Guidelines for caring for Aboriginal and Torres Strait Islander people through
death and dying', Queensland Health, December 2015

e 'State Coronet's Guidelines 2013, Chapter 2, The rights and interests of family members', Coroners Court
of Queensland

e 'Inquest into the death of Master Catr and Jaylen', Coroners Coutt of Queensland, 27 August 2020.

The evidence concluded and the witness withdrew.

The following witnesses were admitted via video link, sworn and examined:

Ms Kiristina Stern SC, Chair, NSW Bar Association Inquests and Inquiries Committee
Ms Kirsten Edwards, Member, NSW Bar Association Inquests and Inquiries Committee

Dr Louis Schetzer, Policy & Advocacy Manager, Australian Lawyers Alliance

Ms Catherine Henry, Principal, Catherine Henry Lawyers.

The evidence concluded and the witnesses withdrew.
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The following witnesses were admitted via video link, sworn and examined:

e Mr Craig D. Longman, Head, Legal Strategies and Senior Researcher, Jumbunna Institute of
Indigenous Education and Research, Research Unit

e Ms Alison Whittaker, Senior Researcher, Jumbunna Institute of Indigenous Education and Research,
Research Unit

e Dr Rebecca Scott Bray, Associate Professor of Criminology and Socio-Legal Studies, The University of
Sydney

e Professor Megan Williams, Head of Girra Maa Indigenous Health Discipline, School of Public Health,
Faculty of Health, University of Technology Sydney.

The evidence concluded and the witnesses withdrew.

The public hearing concluded at 2.18 pm.

20.  Draft 2017 Statutory Review
Resolved, on the motion of Ms Sharpe: That the committee write to the Attorney General requesting a copy
of the draft 2017 Statutory Review of the Coroners Act 2009.
21. Tendered documents
Resolved, on the motion of Mr Shoebridge: That the committee accept and publish the following
document(s) tendered during the public hearing by Mr David Evenden, Solicitor Advocate, Coronial Inquest
Unit, Legal Aid NSW:
e 'Sad news sorry business, Guidelines for caring for Aboriginal and Torres Strait Islander people through
death and dying', Queensland Health, December 2015
e 'State Coronet's Guidelines 2013, Chapter 2, The rights and interests of family members', Coroners Court
of Queensland
e 'Inquest into the death of Master Catt and Jaylen', Coroners Coutt of Queensland, 27 August 2020.
22. Adjournment
The committee adjourned at 2.21 pm, until Thursday 4 November (site visit to Lidcombe Coroners Court).
Sarah Dunn

Committee Clerk

Minutes no. 3

Wednesday 10 November 2021

Select Committee on the coronial jurisdiction in New South Wales
Via WebEx at 1.48 pm

1.

Members present

Mt Seatle, Chair

Mr Shoebridge, Deputy Chair
Ms Cusack (from 1.52 pm)
Mr Khan

Mr Roberts

Ms Sharpe

Draft minutes
Resolved, on the motion of Ms Sharpe: That draft minutes no. 2 be confirmed.
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Correspondence
The committee noted the following items of correspondence:

Received:

e 5 October 2021 — Email from Ms Teresa O'Sullivan, NSW State Coroner, to Secretatiat, advising that
she will only be able to give evidence to questions provided in advance of the hearing, otherwise
questions will be take on notice.

Sent:

e 18 October 2021 — Letter from Chair, to Hon Mark Speakman MP, Attorney General, and Minister for
Prevention of Domestic and Sexual Violence, requesting a copy of the draft 2017 Statutory Review
report by 8 November 2021.

Work, health and safety unions and employer associations

The committee noted that letters have now been sent inviting unions and employer associations to make a
submission by Monday 20 December 2021, regarding the intersection between the coronial jurisdiction and
work, health and safety laws.

Culturally and linguistically diverse communities

The committee noted that a request for organisations that assist culturally and linguistically diverse
communities through the coronial jurisdiction to make a submission was sent through Multicultural NSW
with a deadline of Sunday 24 October 2021. To date no submission has been received from these
organisations.

Public submission
The committee noted that Submission no. 48 was published by the committee clerk under the authorisation
of the resolution appointing the committee.

Upcoming inquiry activity
The committee noted the updated dates for future inquiry activity, as agreed via email:
e Tuesday 30 November 2021 — Public hearing
e  Tuesday 14 December 2021 — Site visit to Lidcombe Coroners Court and public hearing with State
Coroner
e Monday 31 January 2022 — Public hearing
e Friday 4 February 2022 — Site visit to Victoria

Publication of hearing recording
The committee noted the recording from the hearing on 29 September 2021 was placed on the
Parliament's YouTube channel.

Answers to questions on notice
The committee noted the following answers to questions on notice were published by the committee clerk
under the authorisation of the resolution appointing the committee:

e Answers to questions on notice from Jumbunna Institute of Indigenous Education and Research
(JIER), Research Unit received 28 October 2021.

Pre-hearing questions to the NSW State Coroner

The committee noted the correspondence from Ms Teresa O'Sullivan, NSW State Coroner, advising that
she will only be able to give answers at the hearing if the questions are provided two weeks in advance,
otherwise questions will be taken on notice.

Resolved, on the motion of Mr Shoebridge: That the committee provide the NSW State Coroner with
written questions two weeks in advance of her appearing at the hearing on 14 December 2021, noting that
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it is within the committees power to ask questions that flow from the answers that are provided at the
hearing.

Resolved, on the motion of Mr Roberts: That the secretariat prepare draft questions for the NSW State
Coroner in relation to the issues raised in submissions and that these be circulated to the committee for
consideration/agreement.

Resolved, on the motion of Mr Shoebridge: That on Tuesday 14 December 2021 the committee visit the
Lidcombe Coroners Court between 9.30 am and 1.00 pm, with a public hearing to then be held at Parliament
House, Sydney, from 2.30 pm to 4.30 pm.

11.  Corrective Services NSW submission and appearance at a hearing
Resolved, on the motion of Mr Shoebridge: That the committee invite Corrective Services NSW to make a
submission on what work they are doing in relation to the deaths of First Nations people in custody and
the intersection between the coronial jurisdiction, and that they be invited to appear and give evidence at an
upcoming hearing.

12. Adjournment
The committee adjourned at 1.55 pm, until Tuesday 30 November 2021, public hearing.

Sarah Dunn

Committee Clerk

Minutes no. 4

Tuesday 30 November 2021

Select Committee on the Coronial Jurisdiction in New South Wales
Macquarie Room, Parliament House, Sydney, at 9.07 am

1.

Members present

Mr Seatrle, Chair

Mr Shoebridge, Deputy Chair (from 9.18 am until 11.51 am and from 2.00 pm)
Ms Cusack (until 11.51 am and from 1.41 pm)

Mr Khan (until 10.30 am and from 11.00 am)

Mr Roberts

Ms Sharpe

Apologies

Previous minutes
Resolved, on the motion of Mr Roberts: That draft minutes no. 3 be confirmed.

Correspondence
The committee noted the following items of correspondence:

Received

e 1 November 2021 — Email from Hon Adam Searle MLC, to secretariat, attaching a research response
from the NSW Patliamentary Research Service on the Coroner's Courts around Australia.

e 9 November 2021 — Email from Ms Chanelle McEnallay, Company Secretary, Ramsay Health Care,
declining the invitation to make a submission to the inquiry on the intersection between the coronial
jurisdiction and work, health and safety laws.

¢ 9 November 2021 — Email from the Office of Mark Speakman, Attorney General, to secretariat, advising
that they had only received advice on 8 November 2021 in response to the letter from the Chair
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requesting a copy of the draft 2017 Statutory Review report and will be reviewing this as a matter of
urgency.

e 11 November 2021 — Email from Witness B, to secretariat, providing the reasons why they would like
to give evidence to the committee confidentially.

e 18 November 2021 — Letter from Hon Mark Speakman, Attorney General, to Chair, providing a
response in relation to obtaining a copy of the draft 2017 Statutory Review report.

e 23 November 2021 — Email from Ms Kate Aubrey-Poiner, Strategy and Policy Manager, NSW
Aboriginal Land Council, declining the invitation to appear at the hearing on 30 November 2021.

o 26 November 2021 — Letter from Minister for Health and Medical Research, Hon Brad Hazzard MP,
and Attorney General, to Chair, Hon Mark Speakman, attaching the Timeliness of Coronial Procedures
Taskforce's progtess report (October 2021).

e 29 November 2021 — Email from Margaret Cashman, Director of Health Policy and Programs,
Aboriginal Health and Medical Research Council of NSW, to secretariat, notification of appearance
withdrawn for public hearing.

e 29 November 2021 — Email from Rani Young, Principal Policy Manager, Corrections Strategy and
Executive Services, Corrective Service NSW, Department of Communities and Justice, to secretariat,
response to letter, dated 12 November 2021, with invitation to provide written submission.

Sent:

e 9 November 2021 — Email from secretariat, to the Office of Mark Speakman, Attorney General,
following up a response to the letter from the Chair requesting a copy of the draft 2017 Statutory Review
report.

e 12 November 2021 — Letter from Chair, to Mr Kevin Corcoran, Acting Commissioner, Corrective
Services NSW, inviting them to make a written submission to the inquiry and appear at the hearing on
30 November 2021.

e 18 November 2021 — Email from secretariat, to the Office of Mark Speakman, Attorney General,
following up again the response to the letter from the Chair requesting a copy of the draft 2017 Statutory
Review report.

Resolved, on the motion of Mr Khan: That the committee keep the following item of correspondence
confidential, as per the recommendation of the secretariat, as it contains identifying information:

e 11 November 2021 — Email from Witness B, to secretariat, providing the reasons why they would like
to give evidence to the committee confidentially.

Response from the Attorney General
The committee noted and deferred consideration of the response from Hon Mark Speakman, Attorney
General, in relation to the request for a copy of the draft 2017 Statutory Review report.

In camera evidence
The committee noted the request from Witness A and Witness B to give evidence i camera at the hearing
today.

Resolved, on the motion of Mr Khan: That the committee take evidence in camera from Witness A and
Witness B at the hearing on 30 November 2021.

Confidential supplementary submission no. 21
Resolved, on the motion of Mr Khan: That the committee keep supplementary submission no. 21
confidential, as per the request of the author as it contains identifying and/or sensitive information.

Answers to questions on notice — 29 September hearing
The committee noted the following answers to questions on notice were published by the committee clerk
under the authorisation of the resolution appointing the committee:

e answers to questions on notice from the NSW Bar Association, received 11 November 2021.
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10.

11.

12.

14 December site visit and hearing schedule

The committee noted the confirmed itinerary for the site visit to the Forensic Medicine and Coroners Court
complex in Lidcombe and the hearing schedule for 14 December 2021 with the NSW State Coroner and
court officials. The secretariat will publish the hearing schedule on the inquiry webpage shortly.

The committee noted the COVIDsafe plan for the site visit.
Resolved, on the motion of Mr Roberts: That the committee adopt the COVIDsafe plan for the site visit

to the Forensic Medicine and Coroners Court complex on 14 December 2021.

Recording of hearing

Resolved, on the motion of Mr Roberts: That the committee agree to placing all video footage of the
hearings (except in camera sessions) on the Parliament's YouTube channel as soon as practicable after each
hearing

In camera hearing
The committee proceeded to take 7 camera evidence.

Persons present other than the committee: Ms Tina Higgins, Ms Emily Treeby, Ms Jessie Halligan, Ms Irene
Penfold, Ms Arizona Hart and Hansard reporters.

The following witnesses were sworn and examined:
o Witness A
o Witness B

The evidence concluded and the witnesses withdrew.

Public hearing
Witnesses were admitted.
The Chair made an opening statement regarding the broadcasting of proceedings and other matters.

The following witnesses were sworn and examined:

e Mrs Leesa Topic
e Mr Ron Topic
The evidence concluded and the witnesses withdrew.

The following witness was sworn and examined:
e Ms Sarah Crellin, Acting Principal Legal Officer, Aboriginal Legal Service NSW/ACT).

The evidence concluded and the witness withdrew.

The following witness was sworn and examined:

e Mr Jonathon Hunyor, Chief Executive Officer, Public Interest Advocacy Centre.
The evidence concluded and the witnesses withdrew.

The following witnesses were sworn and examined:

e Mr lan Brown, Secretary, Independent Bushfire Group
e Mr Dave Darlington, Committee Member, Independent Bushfire Group (via WebEx)
e Mr Geoffrey Luscombe, Convenor, Independent Bushfire Group (via WebEx)

The evidence concluded and the witnesses withdrew.

The following witnesses were sworn and examined:
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e Dr Christina Matthews, Consultant Forensic Psychiatrist, Royal Australian and New Zealand College
of Psychiatrists

e Dr Andrew Ellis, Consultant Forensic Psychiatrist, Royal Australian and New Zealand College of
Psychiatrists

e Dr Danielle McMullen, President, Australian Medical Association NSW
e Mr Timothy Bowen, Manager — Advocacy and Legal, MIGA.

The evidence concluded and the witnesses withdrew.

The following witnesses were sworn and examined:

e Mr Mark Follett, Executive Director, Policy, Reform and Legislation Branch, Department of
Communities and Justice

Mr Don McLennan, Manager Coronial Services NSW, Executive Officer to the NSW State Coroner,
Department of Justice NSW

e  Mr Carlo Scasserra, Assistant Commissioner Governance and Continuous Improvement, Corrective
Services NSW (via WebEx)

Mr Danny Doherty APM, Detective Superintendent, NSW Police Force

Dr Isabel Brouwer, Chief Forensic Pathologist and Clinical Director Forensic Medicine, NSW Health
Pathology Forensic and Analytical Science Service

Ms Rebecca Gigli, Chief Operating Officer Forensic Medicine, NSW Health Pathology Forensic and
Analytical Science Service

The evidence concluded and the witnesses withdrew.

The hearing concluded at 4.47 pm.

13.  Other business

14. Adjournment
The committee adjourned at 4.51 pm until Tuesday 14 December 2021, site visit to Lidcombe Coroners
Court and public hearing.

Emily Treeby

Committee Clerk

Minutes no. 5

Tuesday 14 December 2021

Select Committee on the coronial jurisdiction in New South Wales
Macquatie Street, Parliament House, Sydney at 1.10 pm

1.

Members present

Mt Seatle, Chair

Mr Shoebridge, Deputy Chair
Ms Cusack

Mr Roberts

Ms Sharpe (via teleconference)

Apologies
Mr Khan
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Site visit to the Forensic Medicine and Coroners Court complex in Lidcombe
The committee travelled to the Forensic Medicine and Coroners Court complex and met with:

Magistrate Teresa O'Sullivan, NSW State Coroner

Judge Peter Johnstone, Chief Magistrate of the Local Court

Mr Michael Symonds, Director Forensic & Analytical Science Service

Dr Isabel Brouwer, Chief Forensic Pathologist, Clinical Director Forensic Medicine

Ms Rebecca Gigli, Chief Operating Officer Forensic Medicine, NSW Health Pathology Forensic and
Analytical Science Service

Mr Don McLennan, Coronial Manager of NSW

Ms Holly Smith, Acting Registrar Lidcombe Coroner Court

Ms Kazeline Dawson, Deputy Registrar Lidcombe Coroner Court

Ms Louise Blazejowska, Director, Programs Specialist Courts and Judicial Support, Courts Tribunals and
Service Delivery Department of Communities and Justice

Ms Grace Romeo, Regional Director, Court Services, Metro Region, Department of Communities and
Justice

Ms Alison Passe-de Silva, Senior Policy Officer, Court Services, Department of Communities and
Justice.

Previous minutes
Resolved, on the motion of Mr Roberts: That draft minutes no. 4 be confirmed.

Correspondence
The committee noted the following items of correspondence:

Received

1 December 2021 — Email from Alison Passé-de Silva, Senior Policy Officer, Programs, Specialist Courts
& Judicial Supportt, Courts, Tribunals & Service Delivery, to secretariat, NSW State Coronet's appearance
at public hearing on 14 December 2021.

1 December 2021 — Email from Stacy Harmer, Executive Assistant to the Executive Director, Office of
the Commissioner, NSW Police Force, to secretariat, contact for post-hearing responses for hearing held
on 30 November 2021.

3 December 2021 — Letter from Ms Teresa O'Sullivan, NSW State Coronet, to Chair, declining witness
invitation to public hearing on 14 December 2021.

7 December 2021 — Letter from Ms Suzanne Jenner, Executive Director, Court Services, Coutts,
Tribunals and Service Delivery, Department of Communities and Justice, declining witness invitation to
public hearing on 14 December 2021.

7 December 2021 — Email from Mr Mitch Wright, Transport Workers Union, to secretariat, response to
letter from Chair confirming intent to lodge submission.

7 December 2021 — Email from Mr Leigh Shears, Secretary, Newcastle Trades Hall, to secretariat,
response to letter from Chair confirming intent to lodge submission.

7 December 2021 — Email from Ms Rita Mallia, President, Construction & General Division, NSW
Branch, to secretariat, response to letter from Chair confirming intent to lodge Submission.

7 December 2021 — Email from Mr Bernie Smith, Shop, Distributive and Allied Employees Association
NSW, to secretariat, response to letter from Chair declining invitation to make Submission.

7 December 2021 — Email from Mr Paul Murphy, Media Entertainment and Arts Alliance, to secretariat,
response to letter from Chair declining invitation to make submission.

7 December 2021 — Email from Mr David Babineau, Divisional Secretary, NSW Tram and Bus Division,
to secretariat, response to letter from Chair declining invitation to make Submission.

7 December 2021 — Email from Mr Theo Samartzopoulos, NSW State Secretary, NSW Plumbing Trades
Employee’s Union, to secretariat, response to letter from Chair declining invitation to make submission.
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e 8 December 2021 — Email from Mr Arthur Rorris, Secretary, President, South Coast Labour Council, to
secretariat, response to letter from Chair confirming intent to lodge submission.

e 8 December 2021 — Email from Ms Laura Toose, Legal Officer, Professional Services, New South Wales
Nurses and Midwives' Association, to secretariat, response to letter from Chair confirming intent to
lodge submission.

e 8 December 2021 — Email from Mr Gerard Hayes, Health Services Union of Australia, to secretariat,
response to letter from Chair declining invitation to make submission.

e 8 December 2021 — Email from Ms Carol Matthews, Acting Secretary of the IEU NSW/ACT, to
secretariat, attaching letter in response to letter from Chair declining invitation to make submission.

e 9 December 2021 — Email from Ms Joanne Nava, Acting NSW/ACT Local Executive Sectetary, to
sectretatiat, response to letter from Chair declining invitation to make submission.

e 9 December 2021 — Email from Mr Daniel Walton, Australian Workers' Union, to secretariat, response
to letter from Chair declining invitation to make submission.

e 9 December 2021 — Email from Mr Mark Morey, Secretary, Unions NSW, to secretariat, response to
letter from Chair declining invitation to make submission.

e 9 December 2021 — Letter from Ms Teresa O'Sullivan, NSW State Coronert, to Chait, response to Chait's
letter dated 8 December 2021 about witness invitation to NSW State Coroner and other nominated
representatives at the public hearing on 14 December 2021.

e 9 December 2021 — Email from Witness B, to secretariat, attaching requested document from
appearance at public hearing.

¢ 9 December 2021 — Email from Witness B, to secretariat, further information about requested document
from appearance at public hearing.

Sent

e 2 December 2021 — Email to Alison Passé-de Silva, Senior Policy Officer, Programs, Specialist Courts
& Judicial Supportt, Courts, Tribunals & Service Delivery, to secretariat, NSW State Coronet's appearance
at public hearing on 14 December 2021.

o 8 December 2021 — Letter to Ms Teresa O'Sullivan, NSW State Coroner, from Chait, witness

invitation to NSW State Coroner and other nominated representatives at the public hearing on 14
December 2021.

Resolved, on the motion of Mr Shoebridge: That the committee publish the following items of
correspondence:

e 3 December 2021 — Letter from Ms Teresa O'Sullivan, NSW State Coroner, to Chair, declining witness
invitation to public hearing on 14 December 2021.

e 9 December 2021 — Letter from Ms Teresa O'Sullivan, NSW State Coroner, to Chair, response to Chair's
letter dated 8 December 2021 about witness invitation to NSW State Coroner and other nominated
representatives at the public hearing on 14 December 2021.

Resolved, on the motion of Mr Shoebridge: That the committee keep the following items of correspondence
confidential, as per the recommendation of the secretatiat, as it contains identifying information:

e 9 December 2021 — Email from Witness B, to secretariat, attaching requested document from
appearance at public hearing.

¢ 9 December 2021 — Email from Witness B, to secretariat, further information about requested document
from appearance at public hearing.

Draft 2017 Coroners Act 2009 Statutory Review report - Order for papers
Mr Shoebridge moved: That the Chair of the Select Committee on the coronial jurisdiction in New South
Wales, Hon Adam Searle MLC, move in the House a motion under Standing Ozrder 52 that the following
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document in the possession, custody or power of the Hon Mark Speakman, Attorney General be laid upon
the table of the House:

o the draft 2017 Coroners Act 2009 Statutory Review report.
Question put.

The committee divided.

Ayes: Mr Searle, Ms Sharpe, Mr Roberts.

Noes: Ms Cusack

Question resolved in the affirmative.

7. Public submission
The committee noted submission no. 49 was published by the committee clerk under the authorisation of
the resolution appointing the committee.

8. Members' roundtable discussion
Resolved, on the motion of Mr Roberts: That the committee agree:
¢ to hold a roundtable discussion on a date to be canvassed by the secretariat.
e that the secretariat record the roundtable discussion for the purposes of incorporating members

discussion in the final report, and that the recording be destroyed once the report is drafted.

9. Public hearing originally scheduled for 14 December
The committee noted that as agreed via email, the public hearing scheduled with the State Coroner for 14
December 2021 did not proceed, for reasons detailed in the correspondence between the NSW State
Coroner and the Chair on 3, 8 and 9 December 2021.

10. Adjournment
The committee adjourned at 1.15 pm, until Monday 31 January 2022, public hearing.

Jessie Halligan

Committee Clerk

Minutes no. 6

Monday 31 January 2022

Select Committee on the Coronial Jurisdiction in New South Wales
Jubilee Room, Parliament House, Sydney at 10.00 am

1.

Members present

Mt Seatle, Chair

Mr Shoebridge, Deputy Chair (via videoconference) (from 10.11 am)
Ms Cusack (via videoconference)

Mr Roberts (via videoconference)

Ms Sharpe (via videoconference)

Apologies
Mr Poulos

Previous minutes
Resolved, on the motion of Mr Roberts: That draft minutes no. 5 be confirmed.
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Correspondence
The committee noted the following items of correspondence:

Received

9 December 2021 — Email from Mr Timothy Bowen, Manager, Advocacy & Legal Services, MIGA, to
secretariat, regarding transcript of public hearing 30 November 2021

9 December 2021 — Email from Witness B 01 with attachments

9 December 2021 — Email from Witness B 02

10 December 2021 — Email from Witness B 01

10 December 2021 — Email from Witness B 02

10 December 2021 — Email from Mr Carlo Scasserra, Assistant Commissioner — Governance and
Continuous Improvement Corrective Services NSW, Department of Communities and Justice, to
secretariat, regarding transcript of public hearing 30 November 2021

13 December 2021 — Email from Witness B with attachments

13 December 2021 — Email from Ms Louise Blazejowska, Director, Programs Specialist Courts and
Judicial Support, Courts Tribunals and Service Delivery Department of Communities and Justice, to
secretariat, regarding public hearing 14 December 2021 to not proceed

16 December 2021 — Email from Witness B

16 December 2021 — Email from Magistrate Teresa O'Sullivan, NSW State Coroner, to secretariat,
regarding site visit on 14 December 2021

17 December 2021 — Email from Witness A

17 December 2021 — Email from Mr Jonathon Hunyor, Chief Executive Officer, Public Interest
Advocacy Centre, to secretariat, regarding transcript of public hearing 30 November 2021

18 December 2021 — Email from Witness B

20 December 2021 — Email from Ms Grace Di Giorgio, Senior Policy Officer, Courts, Access to Justice,
and Regulatory Team, Policy, Reform, and Legislation Branch, Department of Communities and Justice,
to secretariat, seeking extension for providing answers to questions on notice

23 December 2021 — Email from Ms Dominika Rajewski, Senior Business Partner, Parliament and
Cabinet, Executive and Ministerial Services, NSW Health, to secretariat, seeking extension for providing
answers to questions on notice

29 December 2021 — Email from Independent Bushfire Group to secretariat, providing additional
information titled 'Further information to the Select Committee Inquiry into Cotronial Jurisdiction in
NSW'

4 January 2022 — Email from Ms Helen Bellette, Brand Organiser, Rail, Tram & Bus Union (NSW
Branch), to secretariat, requesting extension to lodge submission

10 January 2022 — Email from Ms Louise Blazejowska, Director, Programs Specialist Courts and Judicial
Supportt, Courts Tribunals and Service Delivery Department of Communities and Justice, to secretariat
seeking extension to provide answers to pre-hearing questions for the NSW State Coroner

10 January 2022 — Email from Dr Mary Fogarty, Research/Industrial Officer, New South Wales
Teachers Federation, to secretariat, requesting submission be kept confidential

12 January 2022 — Email from Dr Mary Fogarty, Research/Industrial Officer, New South Wales
Teachers Federation, to secretariat, providing reasons for request for submission to be kept confidential
12 January 2022 — Email from Ms Jane Parkin, Paralegal, Law Institute of Victoria, to secretariat
regarding site visit arrangements for 4 February 2022

19 January 2022 — Email from Dr Rebekah Farrell, Head of Legal Policy, Law Institute of Victoria, to
secretariat, regarding site visit scheduled for 4 February 2022 to Law Institute of Victoria

21 January 2022 — Email from Ms Sophie Friggens, Head of Legal Policy, Law Institute of Victoria, to
secretariat, regarding site visit scheduled for 4 February 2022 to Coronet's Coutt of Victotia

24 January 2022 — Email from Ms Debra Pascall, to secretariat, regarding decline to appear as a witness
at public hearing on 31 January 2022
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25 January 2022 — Email from Dr Mary Fogarty, Research/Industrial Officer, New South Wales
Teachers Federation, to secretariat, regarding decline to appear as a witness at public hearing on 31
January 2022.

Sent

13 December 2021 — Email from secretariat to Ms Louise Blazejowska, Director, Programs Specialist
Courts and Judicial Support, Courts Tribunals and Service Delivery Department of Communities and
Justice, advising public hearing 14 December 2021 will not proceed

16 December 2021 — Letter from Chair to Magistrate Teresa O'Sullivan, NSW State Coroner, regarding
site visit on 14 December 2021

16 December 2021 — Letter from Chair to Mr Ron Topic and Ms Leesa Topic, regarding public hearing
30 November 2021

16 December 2021 — Letter from Chair to Witness A and Witness B

22 December 2021 — Email from secretariat to Ms Grace Di Giorgio, Senior Policy Officer, Courts,
Access to Justice, and Regulatory Team, Policy, Reform, and Legislation Branch, Department of
Communities and Justice, providing approval of extension of time to provide answers to questions on
notice

23 December 2021 — Email from secretariat to Ms Dominika Rajewski, Senior Business Partner,
Parliament and Cabinet, Executive and Ministerial Services, NSW Health, responding to extension
request for providing answers to questions on notice

10 January 2022 — Email from secretariat to Ms Helen Bellette, Brand Organiser, Rail, Tram & Bus
Union (NSW Branch), providing acknowledgement of extension request to lodge submission

18 January 2022 — Letter from Chair to Mrs Patrizia Cassaniti, forwarding invitation to make submission
to inquiry and witness invitation for public hearing on 31 January 2022

18 January 2022 — Letter from Chair to Ms Debra Pascall, forwarding invitation to make submission to
inquiry and witness invitation for public hearing on 31 January 2022

20 January 2022 — Email from secretariat to Ms Louise Blazejowska, Director, Programs Specialist
Courts and Judicial Support, Courts Tribunals and Service Delivery Department of Communities and
Justice, approving extension to provide answers to pre-hearing questions for the NSW State Coroner
24 January 2022 — Email from secretariat to Dr Rebekah Farrell, Head of Legal Policy, Law Institute of
Victoria, to secretariat, regarding decision to reschedule site visit to Law Institute of Victoria.

Resolved on the motion of Ms Cusack: That the committee keep the following correspondence confidential,
as per the recommendation of the secretariat, as it contains identifying and/or sensitive information:

9 December 2021 — Email from Witness B 01 with attachments

9 December 2021 — Email from Witness B 02

10 December 2021 — Email from Witness B 01

10 December 2021 — Email from Witness B 02

13 December 2021 — Email from Witness B with attachments

16 December 2021 — Letter to Witness A and Witness B

17 December 2021 — Email from Witness A

18 December 2021 — Email from Witness B

16 December 2021 — Letter from Chair to Witness A and Witness B

10 January 2022 — Email from Dr Mary Fogarty, Research/Industrial Officer, New South Wales
Teachers Federation, to secretariat, requesting submission be kept confidential

12 January 2022 — Email from Dr Mary Fogarty, Research/Industrial Officer, New South Wales
Teachers Federation, Reasons for request for submission to be kept confidential.

The committee noted the publication of correspondence from Independent Bushfire Group titled
'Further information to the Select Committee Inquiry into Coronial Jurisdiction in NSW', dated 29
December 2021.
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Public Submissions
The committee noted that submission nos. 51-54 were published by the committee clerk under the
resolution appointing the committee.

Confidential submissions
The committee noted that consideration to keep submission no. 50 confidential would be deferred until a
later time.

Answers to questions on notice
The committee noted that the following answers to questions on notice were published by the committee
clerk under the authorisation of the resolution appointing the committee:

e answers to questions on notice from Mr Jonathon Hunyor, Chief Executive Officer, Public Interest
Advocacy Centre, received on 17 December 2021.

e answers to questions on notice from NSW Police Force, received on 17 December 2021.
e answers to questions on notice from NSW Health, received on 10 January 2021.

Resolved, on the motion of Mr Roberts: That the committee keep the attachment to answers to questions
on notice from NSW Police Force, titled 'NSW Police Force Handbook for Deceased Persons' confidential,
as per the request of the author, as it contains sensitive information.

Public hearing

8.1  Allocation of questioning
Resolved, on the motion of Ms Sharpe: The allocation of the questions to be asked at the hearing on 31
January 2022 be determined by the Chair.

8.2  Public hearing
The committee proceeded to take evidence in public at 10.15 am.

Witnesses were admitted via video link.

The Chair made an opening statement regarding the broadcasting of proceedings, virtual hearing etiquette
and other matters.

The following witness was sworn and examined:

o Ms Patrizia Cassaniti
The evidence concluded and the witness withdrew.

The following witness was sworn and examined:

o Ms Laura Toose, NSW Nurses and Midwives' Association
The evidence concluded and the witness withdrew.

The following witnesses were sworn and examined:

e Mr Mitch Wright, Transport Workers Union
e Mr Alex Claassens, Rail, Tram & Bus Union (NSW Branch)

e Ms Helen Bellette, Rail, Tram & Bus Union (NSW Branch)
The evidence concluded and the witnesses withdrew.

The following witnesses were sworn and examined:

e Ms Rita Mallia, CFMEU Construction and General Division NSW
e Mr Ivan Simic, Taylor & Scott Solicitors

Mr Grahame Kelly, Mining and Energy Union

e Mr Stuart Barnett, Slater & Gordon Lawyers
The evidence concluded and the witnesses withdrew.
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The hearing concluded at 1.27 pm.

Site visit to Coroners Court of Victoria on 4 February 2022
The committee noted that Ms Cusack, Ms Sharpe, and Mr Poulos will be apologies for the upcoming site
visit to the Coroners Court of Victoria on 4 February 2022.

10. Other business

The Chair noted Mr Poulos replaced Mr Khan as a substantive member of the committee from 25 January
2022.

11.  Adjournment

The committee adjourned at 1.28 pm until Friday 4 February, site visit to Coroners Court of Victoria.

Emily Treeby and Jessie Halligan
Committee Clerk

Minutes no. 7
Friday 4 February 2022

S

elect Committee on the Coronial Jurisdiction in New South Wales

Coroners Court of Victoria, 65 Kavanagh St, Southbank at 12.16 pm

1. Members present

Mr Seatle, Chair

Mr Shoebridge, Deputy Chair

Mt Roberts

2. Apologies

Ms Cusack

Mt Poulos

Ms Sharpe

3. Change of membership
Committee noted Mr Peter Poulos replaced Mr Trevor Khan as a substantive member of the committee
from 25 January 2022.

4. Correspondence

Committee noted the following items of correspondence:

Received:

e 25 January 2022 — Letter from the Hon Damien Tudehope MLC, Leader of the Government in the
Legislative Council, to Clerk of the Parliament and Clerk of the Legislative Council, regarding changes
to Government representation of membership on Legislative Council committees

e 27 January 2022 — Email from Mr Mitch Wright, Transport Workers Union, to secretariat, regarding
placing Mr Olsen as witness at public hearing on 31 January 2022

e 27 January 2022 — Email from Ms Sophie Friggens, Coroners Court of Victoria, to secretatiat, regarding
confirmation of site visit itinerary and staff members.

5. Site visit to Coroners Court of Victoria

Committee conduced a site visit of the Coroners Court of Victoria and was met by:

e Judge John Cain, Victorian State Coroner
e Alex Cottrell, Acting Chief Executive Officer
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e Noel Woodford, Director - Victorian Institute of Forensic Medicine
e Kathy Gilbert, Family Liaison Manager

e Troy Williamson, Koori Engagement Unit Manager

e Josephine McGuinness, Director - Coroners Prevention Unit

e (Ciara Millar, Database Manager - Coroners Prevention Unit.

Other business
Committee members discussed:

e holding a virtual meeting with the Law Institute of Victoria

¢ holding a committee round table discussion

e writing to the NSW State Coroner about the number of inquests held into work-place deaths in New
South Wales.

e holding a virtual meeting with the Queensland State Coroner.

Resolved, on the motion of Mr Shoebridge: That the committee write to the NSW State Coroner to obtain
information on the number of workplace deaths that are reported to the NSW Coroners Court and the
number of inquests held for workplace deaths in NSW.

Resolved, on the motion of Mr Shoebridge: That the committee conduct a virtual meeting with the

Queensland State Coroner.

Adjournment
The committee adjourned at 12.23 pm, Sine die.

Emily Treeby and Jessie Halligan
Committee Clerk

Minutes no. 8

Wednesday 23 February 2022

Select Committee on the Coronial Jurisdiction in New South Wales
Room 814/815, Parliament House, Sydney at 1.47 pm

1.

Members present

Mt Seatle, Chair

Mr Shoebridge, Deputy Chair (via videoconference from 1.50 pm)
Ms Cusack (via videoconference)

Mr Roberts (via videoconference)

Ms Sharpe (from 1.53 pm until 2.20 pm)

Apologies
Mr Poulos

Draft minutes
Resolved, on the motion of Ms Cusack: That draft minutes nos. 6 and 7 be confirmed.

Correspondence
Committee noted the following items of correspondence:

Received:

e 31 January 2022 — Email from Dr Rebecca Scott Bray, Associate Professor of Criminology and Socio-
Legal Studies, University of Sydney, to secretariat, providing update on lodging submission to the
inquiry
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4 February 2022 — Email from Ms Georga Kemp, Acting Manager, Ministerial and Parliamentary
Services, Law Reform and Legal Services, Department of Communities and Justice, to secretariat,
regarding extension to providing answers to questions on notice and pre-hearing questions to the NSW
State Coroner

8 February 20222 — Email from Witness B, to secretariat

11 February 2022 — Email from Ms Georga Kemp, Acting Manager, Ministerial and Patliamentary
Services, Law Reform and Legal Services, Department of Communities and Justice, to secretariat,
regarding answers to questions on notice and pre-hearing questions to the NSW State Coroner

e 15 February 2022 — Email from Ms Donna Schriever, Senior Case Co-ordinator to NSW State Coroner,
Department of Justice, to secretariat, regarding Workplace deaths in New South Wales and statistics
obtained by the Court via the National Coronial Information System

Sent:

7 February 2022 — Email from the secretariat to Ms Georga Kemp, Acting Manager, Ministerial and
Parliamentary Services, Law Reform and Legal Services, Department of Communities and Justice, from
secretariat, regarding approval of extension to providing answers to questions on notice and pre-
hearing questions to the NSW State Coroner

8 February 2022 — Email from the secretariat to Magistrate Terry Ryan, Queensland State Coroner, ,
regarding virtual discussion with committee

9 February 2022 — Letter from the Chair to Magistrate O'Sullivan, NSW State Coroner, secking advice
on workplace deaths and the coronial jurisdiction

14 February 2022 — Letter from the Chair to Judge John Cain, Victorian State Coroner, regarding site
visit to Victorian Coroners Court on 4 February 2022

14 February 2022 — Letter from the Chair to Dr Rebekah Farrell, Head of Legal Policy, Law Institute
of Victoria, regarding invitation to attend virtual meeting on 23 February 2022

15 February 2022 — Email from the secretariat to Nickie Flambouras, Manager Community
Engagement, Multicultural NSW, regarding request to invite Culturally and Linguistically Diverse
organisations to make a submission to the inquiry

16 February 2022 — Email from the secretariat to Dr Rebecca Scott Bray, Associate Professor of
Criminology and Socio-Legal Studies, University of Sydney, regarding update on submission to the

inquiry

Resolved, on the motion of Ms Cusack: That the committee keep the following correspondence
confidential, as per the recommendation of the secretariat, as it contains identifying and/or sensitive
information:

e Email from witness B, to secretariat, dated 8 February 2022.

Virtual meeting with the Coroners Court of Queensland
Committee virtually met with the following representatives from the Coroners Court of Queensland:

Queensland State Coroner, Magistrate Terry Ryan
Director of Coroners Court of Queensland, Ms Raelene Speers

Resolved, on the motion of Mr Roberts: That the committee agree to the secretariat recording the virtual
meeting for the purposes of assisting the secretariat's note taking, and that the recording be destroyed once
the report is drafted.

Public submissions
Committee noted the following submissions were published by the committee clerk under the authorisation
of the resolution appointing the committee: submission nos. 56, 57, 58.
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Answers to questions on notice
Committee noted the following answers to questions on notice were published by the committee clerk under
the authorisation of the resolution appointing the committee:

e answers to questions on notice from the Aboriginal Legal Service (NSW/ACT), received 27 January
2022
e answers to questions on notice from Department of Communities and Justice, received 11 February

2022

Correspondence from the Department of Communities and Justice
Committee noted the Department of Communities and Justice responses to pre-hearing questions prepared
for the NSW State Coroner in December 2021 were published by the committee clerk.

The committee previously noted on 30 November 2021 correspondence received from the Department of
Communities and Justice regarding the Timeliness of Coronial Procedures Taskforce's progress report
(October 2021).

Resolved, on the motion of Ms Cusack: That the committee authorise the publication of correspondence
and the Timeliness of Coronial Procedures Taskforce's progress report from the Department of
Communities and Justice, dated 26 November 2021, on the committee's webpage.

Other business

Resolved, on the motion of Ms Cusack: That the committee invite the following organisations to make a
submission to the inquiry, and committee members notify the secretariat of any further stakeholders they
wish to invite to make a submission:

e  Child deaths review committee
e Victims of Domestic and Family Violence

Adjournment
The committee adjourned at 2.40 pm, until Friday 25 February 2022, 9.15 am, Room 814/815 (virtual
meeting with Law Institute of Victoria and committee roundtable).

Emily Treeby and Jessie Halligan
Committee Clerk

Minutes no. 9

Friday 25 February 2022

Select Committee on the Coronial Jurisdiction in New South Wales
Room 814/815, Parliament House, Sydney at 9.29 am

1.

Members present

Mt Seatle, Chair

Ms Cusack

Mr Poulos (via videoconference)

Mr Roberts (via videoconference)

Ms Sharpe (via videoconference until 12 pm)

Apologies
Mr Shoebridge, Deputy Chair

Correspondence
Committee noted the following items of correspondence:
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Sent:

21 February 2022 — Letter from Chair, to Mr Samier Dandan, President, Lebanese Muslim Association,
invitation to make submission to the inquiry into the coronial jurisdiction in New South Wales.

21 February 2022 — Letter from Chair, to Mr Darren Bark, Chief Executive Officer, NSW Jewish Board
of Deputies, invitation to make submission to the inquiry into the coronial jurisdiction in New South

Wales.

Virtual meeting with Law Institute of Victoria

Committee noted the program

Committee virtually met with the following representatives:

Stephen Taffe, Chair, LIVE Health Law Committee

Emily Hart, Member, LIV Health Law Committee

Paula Chatfield, Member, LIV Elder Law Committee

Sharon Keeling, Victorian Bar Member, Joint LIV/AMA/VicBar Medico Legal Standing Committee
Naty Guerrero-Diaz, Member, LIV Public Liability & Medical Negligence Committee

Richard Moloney, Member, LIV Transport Accident Committee (TAC)

Jessica O'Reilly, Section Lead DEHL, Succession and Workplace

Sinead O'Brien Butler, Section Lead and Lawyer, Criminal Law

Irene Chrisafis, Section Lead and Senior Lawyer Litigation, Cost and Privacy Officer

Resolved, on the motion of Ms Cusack: That the committee agree to the secretariat recording the virtual
meeting for the purposes of assisting the sectetariat's note taking, and that the recording be destroyed once
the report is drafted.

Roundtable discussion

Committee noted the 'Discussion points' for the roundtable discussion.

Other business

Adjournment

The committee adjourned at 12.16 pm, sine die.

Emily Treeby and Jessie Halligan
Committee Clerk

Draft minutes no. 10

Wednesday 27 April 2022

Select Committee on the Coronial Jurisdiction in New South Wales
Room 814/815, Parliament House, Sydney at 10.05 am

1.

Members present

Mt Seatle, Chair

Ms Faehrmann, Deputy Chair

Ms Cusack

Mr Rath (substituting for Mr Poulos, from 10.15am)
Mr Roberts

Ms Sharpe
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Apologies

Previous minutes
Resolved, on the motion of Ms Sharpe: That draft minutes nos. 8 and 9 be confirmed.

Correspondence
The committee noted the following items of correspondence:

Received:

15 February 2022 — Letter from NSW State Coroner, Magistrate O'Sullivan to Chair, data relating to
workplace deaths and coronial jurisdiction with requested statistics attached

24 February 2022 — Correspondence from Mr David D. Knoll AM, NSW Jewish Board of Deputies and
the Sydney Chevra Kadisha, to Chair, seeking extension to provide submission to the inquiry into the
coronial jurisdiction 28 February 2022 — Correspondence from Donna Schriever, Senior Case Co-
ordinator to NSW State Coroner, Department of Justice, relating to publication of data on workplace
deaths and coronial jurisdiction with requested statistics attached

28 February 2022 — Correspondence from Magistrate Terry Ryan, Coroners Court of Queensland, to
secretariat, relating to virtual meeting with the committee and documents attached

2 March 2022 — Correspondence from Ms Helen Wodak, Acting Deputy Ombudsman, Projects and
Systemic Reviews, to Chair, NSW Ombudsman, to Chair, regarding invitation to make submission to
the inquiry into the coronial jurisdiction

3 Match 2022 — Cortrespondence from NSW State Coroner Magistrate O'Sullivan, to secretariat, relating
to obtaining additional data on workplace deaths in NSW data from 2000 to 2010

3 March 2022 — Cortespondence from Liz Snell, Law Reform and Policy Coordinator, Women's Legal
Service NSW, to secretariat, declining invitation to make submission to the inquity into the coronial
jurisdiction

3 March 2022 — Cortrespondence from Joumana Menzalji El Jamal, Director/Chairperson, Sydney
Community Connect, to sectetariat, declining invitation to make submission to the inquiry into the
coronial jurisdiction

3 March 2022 — Correspondence from Mary Karras, Chief Executive Officer, Ethnic Communities'
Council of NSW, to secretariat, accepting invitation to make submission to the inquiry into the coronial
jurisdiction

4 March 2022 — Correspondence from Ms Laura Henschke, Legal and Policy Officer, Full Stop Australia,
to secretariat, declining invitation to make submission to the inquiry into the coronial jurisdiction

4 March 2022 — Correspondence from Mr Don McLennan, Manager Coronial Services NSW, Executive
Officer to the NSW State Coroner, Department of Justice NSW, data relating to workplace deaths and
coronial jurisdiction with requested statistics attached

7 March 2022 — Correspondence from Ghada Daher-Elmowy, Director, Andalus Arabic Choir Inc., to
secretariat, declining invitation to make submission

11 March 2022 — Correspondence from Alia Sarfraz, Legal Support Officer, Australian Federation of
Islamic Councils, to secretariat, accepting invitation to make submission to the inquity into the coronial
jurisdiction

15 March 2022 — Correspondence from Chris Lacey, Chief Executive Officer & Co. Secretary, MCCI,
to secretariat, declining invitation to make submission to the inquiry into the coronial jurisdiction

15 March 2022 — Correspondence from Jonathan David, President of Dayenu — Sydney’s Jewish
LGBTQ+ Group, to secretariat, decline invitation to make submission to the inquiry into the coronial
jurisdiction

15 March 2022 — Correspondence from Benjamin Chow, Australian Chinese Charity Foundation of
NSW, to secretariat, declining invitation to make submission to the inquiry into the coronial jurisdiction
15 March 2022 — Correspondence from Fiaese Leulua’iali’i PESA, Project Manager, Pacific Isalands
(Samoa) Language School, Multicare Australia Pacific, to secretariat, accepting invitation to make
submission to the inquiry into the coronial jurisdiction
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15 March 2022 — Correspondence from Bijinder Dugal, Director, AASHA Australia Foundation, to
secretariat, accepting invitation to make submission to the inquiry into the coronial jurisdiction

17 March 2022 — Correspondence from Paul Miller, NSW Ombudsman to Chair, NSW Child Death
Review Team declining invitation to make a submission to the inquiry into the coronial jurisdiction

18 March 2022 — Correspondence from Marisa Previtera, Secretary, Maltese Community Council of
NSW, to secretariat, declining invitation to make submission to the inquiry into the coronial jurisdiction
18 March 2022 — Correspondence between Ms Helen Wodak, Acting Deputy Ombudsman, Projects
and Systemic Reviews, NSW Ombudsman, and secretariat, regarding invitation to make submission to
the inquiry into the coronial jurisdiction

18 March 2022 — Correspondence from Verica Sajdovska JP, Manager, Macedonian Welfare Association
of NSW, to secretariat, accepting invitation to make submission to the inquiry into the coronial
jurisdiction

18 March 2022 — Correspondence from Dr Yadu Singh, Federation of Indian Associations of NSW Inc,
to secretariat, accepting invitation to make submission to the inquiry into the coronial jurisdiction

19 March 2022 — Correspondence from Eziz Bawermend, President, Kurdish Lobby Australia, to
secretariat, declining invitation to make submission to the inquiry into the coronial jurisdiction

19 March 2022 — Letter from Isaac K. Acquah, President of the Ghana Association of NSW, to
secretariat, declining invitation to make submission to the inquiry into the coronial jurisdiction

19 March 2022 — Correspondence from Isaac K. Acquah, President of the Ghana Association of NSW,
to secretariat, declining invitation to make submission to the inquiry into the coronial jurisdiction

20 March 2022 — Correspondence from Tauke Kalua, Admin Assistant, NSW Council for Pacific
Communities to secretariat, accepting invitation to make submission to the inquiry into the coronial
jurisdiction

21 March 2022 — Correspondence from Keshav Gautam, Public Officer, Nepalese Community in
Sydney, to secretariat, declining invitation to make submission to the inquiry into the coronial jurisdiction
21 March 2022 — Cortespondence from Lucy Wang, Secretary, Australian Chinese Painting Society Inc,
to secretariat, declining invitation to make submission to the inquiry into the coronial jurisdiction

24 March 2022 — Cotrespondence from NSW State Coroner, Magistrate O'Sullivan to Chair, enclosing
a copy of the First Nations Protocol and Coronial Practice Note 3

5 April 2022 — Letter from NSW State Coroner, Magistrate O'Sullivan to Chair, relating to introduction
of First Nations Protocol

13 April 2022 — Correspondence from Ms Louise Blazejowska, Director, Programs Specialist Courts and
Judicial Support Courts Tribunals and Service Delivery, Department of Communities and Justice, to
secretariat, relating to answer to question on notice and data on natural cause deaths reported to NSW
Coroners Court

14 April 2022 — Correspondence between Dr Rebecca Scott Bray, Associate Professor of Criminology
and Socio-Legal Studies, University of Sydney and secretariat between 1 March 2022 and 14 April 2022,
submission to the inquiry into the coronial jurisdiction.

Sent:

25 February 2022 — Correspondence from Chair, to Mr David D. Knoll AM, NSW Jewish Board of
Deputies and the Sydney Chevra Kadisha, approving extension to provide submission

25 February 2022 — Letter from Chair, to Magistrate Terry Ryan, Coroners Court of Queensland,
thanking them for meeting with the committee

1 March 2022 — Correspondence from Chair, to Renata Field, Policy, Advocacy and Research Manager,
Domestic Violence NSW, invitation to make a submission to the inquiry into the coronial jurisdiction

1 March 2022 — Correspondence from Chair, to Hayley Foster Chief Executive Officer, Full Stop
Australia, invitation to make a submission to the inquiry into the coronial jurisdiction

1 March 2022 — Correspondence from Chair, to Mr Paul Miller, Convenor NSW Child Death Review
Team, invitation to make a submission to the inquiry into the coronial jurisdiction

1 March 2022 — Correspondence from Chair, to Liz Snell, Law Reform and Policy Coordinator,
Women's Legal Service NSW, invitation to make a submission to the inquity into the coronial jurisdiction
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e 2 March 2022 — Letter from Chair, to NSW State Coroner Magistrate O'Sullivan, seeking additional data
on workplace deaths in NSW data from 2000 to 2010.

Resolved, on the motion of Ms Sharpe: That the committee keep the correspondence between Ms Helen
Wodak, Acting Deputy Ombudsman, Projects and Systemic Reviews, NSW Ombudsman, and secretariat,
regarding invitation to make submission, dated 18 March 2022, correspondence confidential, as per the
recommendation of the secretariat, as it contains identifying and/or sensitive information.

Resolved, on the motion of Mr Roberts: That the committee authorise the publication of:

e correspondence from Ms Louise Blazejowska, Director, Programs Specialist Courts and Judicial Support
Courts Tribunals and Service Delivery, Department of Communities and Justice, to secretariat, dated
13 April 2022, including on the committee's webpage.

o letter from NSW State Coroner, Magistrate Teresa O'Sullivan, to Chair, dated 5 April 2022, including on
the committee's webpage.

Draft statutory review report

Resolved, on the motion of Mr Roberts: That the committee authorise the publication of correspondence
from the Hon Mark Speakman, Attorney General, dated 18 November 2021, including on the committee's
webpage.

NSW Death Child Review Team correspondence

The committee noted that as agreed via email, the secretariat published the correspondence from Mr Paul
Miller, Convenor of the NSW Child Death Review Team, dated 1 March 2022, on the committee's webpage,
with the exception of the agreed redaction.

Submissions

7.1  Public submissions
The committee noted the following submissions were published by the committee clerk under the
authorisation of the resolution appointing the committee: submission nos. 59, 60, 61, 62, 64, 65 and 66.

7.2  Confidential submissions
Resolved, on the motion of Ms Cusack: That the committee keep submission nos. 50 and 63 confidential,
as per the request of the author.

Answers to questions on notice
The committee noted the following answers to questions on notice were published by the committee clerk
under the authorisation of the resolution appointing the committee:

e answers to questions on notice from Mr Mitch Wright, Media and Political Advisor, Transport Workers
Union of NSW, received 3 March 2022

Consideration of Chair's draft report

Consideration of Chait's draft report, entitled Tuquiry into the Coronial Jurisdiction in New South Wales’

Resolved, on the motion of Ms Cusack: That paragraph 1.22 be amended by omitting ‘as well as’ and
inserting instead ‘and was part way through hearing the inquest into the twenty five deaths that occurred
during the Black Summer Bushfires of 2019-2020. The State Coroner will also soon commence'.

Resolved, on the motion of Ms Shatpe: That paragraph 1.26 be amended by inserting 'and from time to
time as required’ after 'rotation program'.

Resolved, on the motion of Ms Sharpe: That paragraph 1.27 be amended by omitting ‘Newcastle and
Wollongong'.

Resolved, on the motion of Ms Sharpe: That paragraph 1.27 be amended by inserting at the end: ‘A full-
time magistrate in Newcastle also undertakes coronial work on a regular, part-time basis'.
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Resolved, on the motion of Ms Sharpe: That paragraph 1.67 be amended by omitting 'All coroners' by
inserting instead 'While the State Coroner is a County Court judge, all other coroners'.

Resolved, on the motion of Ms Sharpe: That paragraph 2.13 be amended by inserting at the end: "The
committee understand this practice has now been abandoned in favour of a two day induction course for
new magistrates.'

Resolved, on the motion of Ms Sharpe: That the following new paragraph be inserted after paragraph 3.20:

"The inquity received evidence of a variety of institutional arrangements concerning Coroners in the
different jurisdictions, and other specialist tribunals. The Coroner in Victoria is a County Court judge,
equivalent to the NSW District Court. The Coroner in Western Australia is apparently equivalent to a
Supreme Court judge.[1] The NSW Civil and Administrative Tribunal, which hears a wide spectrum of
matters from anti-discrimination, freedom of information, building and other commercial cases as well
occupational licensing and regulatory matters, is also headed by a NSW Supreme Court judge. The NSW
Drug Court is composed of District Court judges. A District Court judge is President of the NSW Personal
Injury Commission, which hears workers’ compensation and motor accident cases. The committee heard
evidence that the work of the Coroners Court of NSW was no less important than each of those bodies.[2]'

[FOOTNOTE: [1] Evidence, Mr Michael Barnes, Queensland State Coroner from 2003 to 2013, and
NSW State Coroner from 2014 to 2017, 29 September 2021, p 12. [2] Evidence, Ms Mary Jerram AM,
NSW State Coroner from 2007 to 2013, 29 September 2021, p 12; Evidence, Adjunct Professor Hugh
Dillon, Deputy NSW State Coroner from 2008 to 2016, and researcher in relation to coronial systems at
the Law Faculty, University of New South Wales, 29 September 2021, p 12; Evidence, Mr Michael Barnes,
Queensland State Coroner from 2003 to 2013, and NSW State Coroner from 2014 to 2017, 29 September
2021, p 12]

Resolved, on the motion of Ms Cusack: That paragraph 3.51 be amended by omitting ‘legal counsel” and
inserting instead ‘solicitors'.

Resolved, on the motion of Ms Cusack: That paragraph 3.52 be amended by omitting 'Legal counsel'
inserting instead ‘Solicitors'.

Resolved, on the motion of Ms Cusack: That paragraph 3.52 be amended by inserting 'also' after "the Crown
Solicitor's Office will'.

Resolved, on the motion of Ms Cusack: That paragraph 3.52 be amended by inserting 'more’ after
'proceedings raise'.

Resolved, on the motion of Ms Cusack: That paragraph 3.52 be amended by omitting 'legal counsel from'
after 'Further to this, Mr Evenden noted that'.

Resolved, on the motion of Ms Cusack: That paragraph 3.53 be amended by omitting 'legal counsel' inserting
instead ‘solicitors'.

Resolved, on the motion of Ms Cusack: That paragraph 3.53 be amended by inserting 'as Counsel Assisting'
after 'inquest hearing'.

Resolved, on the motion of Ms Cusack: That paragraph 3.53 be amended by inserting at the end: 'In matters
of any complexity or which raise issues of public importance, barristers from the private bar are engaged
through the Crown Solicitor’s Office or DCJ Legal to act as Counsel Assisting in matters. This will occur
on the decision of the presiding coroner. Where the barrister is a Senior Counsel, the approval of the
Attorney General must be sought and granted. The practice is to submit a short list of names to the Attorney,
with a recommendation. Where the batrister to be engaged as Counsel Assisting is not a Senior Counsel,
they will almost always be a senior junior barrister. In such cases, the choice is left to the Coroner and the
Crown Solicitot’s office.'

Resolved, on the motion of Ms Faehrmann: That paragraph 3.66 be amended by inserting "part time' after
'200".
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Resolved, on the motion of Ms Fachrmann: That paragraph 3.66 be amended by inserting 'who fulfil this
function in addition to their role as Local Coutt registrars' after 'across the state,

Resolved, on the motion of Ms Sharpe: That paragraph 3.97 be amended by omitting 'but with a clear focus
on the work of the coronial jurisdiction,' and inserting instead 'with consultation occurring between the
Attorney General and the head of jurisdiction (in this case, the State Coroner) but with a clear focus on the
work of the coronial jurisdiction. The committee considers there should be no term limit on holding the
office of coroner. Further, that persons appointed as coroners who are not already magistrates should also
be appointed to the Local Court. This would retain the nexus between the two courts and there could be a
sharing of resources, or transfers between the courts, with the concurrence of the State Coroner and Chief
Magistrate. Of course, there would also need to be consultation with the Chief Magistrate in relation to any
such appointment'

Resolved, on the motion of Ms Sharpe: That recommendation 4 be amended by inserting ', following
consultation with both the State Coroner and the Chief Magistrate,' after 'Local Court magistrates'.

Resolved, on the motion of Ms Sharpe: That recommendation 4 be amended by inserting 'any transfers
from the Coroners Court to the magistracy to occur only with the agreement of both the State Coroner and
the Chief Magistrate' after 'in consultation with the Chief Magistrate'.

Resolved, on the motion of Mr Roberts: That paragraph 3.101 be amended by inserting at the end: "The
matters raised in the NSW Bar Association submission concerning providing more guidance to coroners
through a Bench Book or State Coronet’s guidelines should be more thoroughly assessed in that process.'

Resolved, on the motion of Ms Cusack: That paragraph 3.108 be amended by omitting 'in the regions (as
recommended above)" after 'the work of specialist coroners'.

Resolved, on the motion of Ms Cusack: That paragraph 3.109 be amended by:

e omitting 'legal officers would assume the functions performed by Counsel Assisting the coroner
and'

e omitting 'counsel' and inserting instead 'support’.

Resolved, on the motion of Ms Cusack: That the following new paragraph be inserted after paragraph 4.112:

"The committee also notes the evidence of Domestic Violence NSW not only as to the importance of the
Domestic Violence Death Review Team and the work it does, but also for the need to strengthen the
accountability measures in the system and, specifically, improving the oversight of responses to coronial
findings. This point is dealt with below in several recommendation, particularly recommendation 13.'
[FOOTNOTE: Submission 60, Domestic Violence NSW, p 2.]

Resolved, on the motion of Ms Cusack: That the following new committee comment be inserted after
recommendation 16:

"The committee also considered whether domestic violence deaths should be included as mandatory for
inquests, given the continued high incidence of deaths connected to domestic relationships; mainly of
women at the hands of their current or former spouse or domestic partner. After some reflection, the
committee formed the view that the work of the Domestic Violence Death Review Team fulfils
substantially the same public policy objective and in many ways is more comprehensive than an inquest.

However, the committee also notes the observation of Domestic Violence NSW that only two members
of the DVDRT are from non-government providers. The committee does consider that the membership
of the team should be expanded to include more non-government front line service providers, who would
have a wealth of knowledge and experience to being to bear on the work of the team.'

Resolved, on the motion of Ms Cusack: That the following new recommendation be inserted after paragraph
4.134:
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Recommendation x
That the membership of the Domestic Violence Death Review Team be expanded to include more non-
government service providers.

Resolved, on the motion of Mr Roberts: That recommendation 12 be amended by:
e omitting 'First Nations'
e inserting at the end: 'in custody'.
Resolved, on the motion of Ms Cusack: That the following new paragraph be inserted after paragraph 5.30:

"The committee understands that after materials ate filed with the Coroners Court they are then supplied
to the Crown Solicitor’s Office or DCJ Legal to determine if there are any omissions requiring additional
information, reports or statements, or any sensitive matters requiring protective orders. The brief is then
returned to the Coroners Court when finalised.'

Resolved, on the motion of Ms Cusack: That paragraph 5.143 be amended by inserting at the end: 'of the
brief being returned to the Coroners Court from the Crown Solicitot’s Office or DCJ Legal.'

Resolved, on the motion of Ms Cusack: That recommendation 18 be amended by inserting at the end: 'of
the brief being returned to the Coroners Court from the Crown Solicitor’s Office or DCJ Legal'.

Resolved, on the motion of Ms Sharpe: That Recommendation 24 be amended by inserting 'unit' after
'Medicine', 'both' after 'cover' and omitting 'can be' and inserting instead 'are best'.

Resolved, on the motion of Ms Sharpe: That Recommendation 24 be amended by inserting 'both' after
'cover'

Resolved, on the motion of Ms Sharpe: That Recommendation 24 be amended by after omitting 'can be'
and inserting instead 'are best'

Ms Roberts moved: That the following recommendation 25 be omitted: "That the NSW Government
consider appointing significantly more suitably experienced and qualified First Nations people to the
judiciary, including the appointment of First Nations persons as coroners and introduction of a First
Nations Commissioner to sit with coroners dealing with First Nations deaths.'

Question put.

The committee divided.

Ayes: Mr Roberts

Noes: Mr Seatle, Ms Fachrmann, Ms Cusack, Mr Rath, Ms Sharpe

Question resolved in the negative.

Ms Fachrmann moved: That recommendation 25 be amended by:
e omitting 'consider appointing' and inserting instead 'appoint’
e omitting 'suitably experienced and'.

Question put.

The committee divided.

Ayes: Mr Searle, Ms Fachrmann, Ms Cusack, Mr Rath, Ms Sharpe

Noes: Mr Roberts

Question resolved in the affirmative.

® Resolved, on the motion of Ms Cusack: That the following paragraphs be inserted after paragraph 6.4
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o "The Coroners Court of New South Wales provided the committee with data from the National
Coronial Information System on work-related deaths reported to the Court between 2000 and 2022. The
National Coronial Information System noted that only cases that are coded as 'work-related' in the NCIS
are included in the data, which refers to 'deaths where it is determined that exposure of the deceased to
their own or another person's work environment or activities contributed to the death, with the exception
of industrial disease’. [FOOTNOTE: Correspondence from the NSW State Coroner, Magistrate
O'Sullivan, to Chair, 15 February 2022].

. "With respect to the number of inquests held for work-related deaths, the data from the National
Coronial Information System is congruent with the evidence from the various unions that inquests into
workplace deaths occur infrequently. From January 2011 to February 2022, the Coroners Court of NSW
was notified of 960 work-related deaths, with an average of 86 work-related deaths per calendar year. In
that period, 36 inquests were held, with recommendations made in 23 cases.[1] From July 2000 to
December 2010, the Coroners Court of NSW was notified of 1,154 work-related deaths, with an average
of 110 work-related deaths per calendar year. In that period, 164 inquests were held with recommendations
made in 83 cases.|2] This data is demonstrated below in Table X.'

. [FOOTNOTES: [1] The National Coronial Information System advised that there may be an
underestimate in the total number of cases for the 2020-2022 calendar years due to the number of cases
remaining open for these years of data. [2] The National Coronial Information System advised that data
is available for all Australian states and territories (except Queensland) from 1 July 2000. Queensland data
is available from 1 January 2001.]

Table 5Work-related deaths in the Coroners Court of INSW

2000-2022
MNumber of MNumber of MNumber of cases in which
notifications®’® inquests recommendations made
2000-2010 1154 164 83
2011-2022 960 36 23

Sowirve: Correrpondemce frome the NIW Siatz Coromer, Magerivate O Sulivan, to Charr, 13 Felvnary 2022; Correspondence from Mr Don
Ml ennan, Manager Corontal Services NIW, Excerwttve Offtcer to the NI State Coromer, Departovent of Justioe NSW, s Chair, 4 March
2022
°
'Comparing the number of inquests into workplace deaths to the total number of inquests, obtained from

the Annual Reviews of the Local Court between 2005 and 2020, there were 1,410 inquests held across
NSW between 2011 and 2022 and 1,212 inquests between 2005 and 2010." [FOOTNOTE:
Cortrespondence from Department of Communities and Justice, to Chair, 11 February 2022, p 5].

Resolved, on the motion of Mr Roberts: That paragraph 6.49 be amended by inserting at the end: 'However,
in both Queensland and Victoria a coroner can then compel the giving of the evidence in the form of a
witness statement and in so doing also confer on the person giving that evidence protection against that
same evidence being used against them in criminal or other proceedings, including disciplinary proceedings.'
[FOOTNOTE: See Coroners Act 2008 (Vic ), s 50(2); Coroners Act 2003 (Qld), s 17A.]

Resolved, on the motion of Ms Cusack: That paragraph 6.69 be amended by inserting 'Looking at the data
from the National Coronial Information System, it shows that a limited number of inquests have been held
into workplace deaths when compared with the number of workplace deaths reported to the Coroners
Court of NSW. Additionally, workplace inquests appear to be a small proportion of all inquests held between
2005 and 2020, with a noticeable collapse in the number of workplace inquests in the past decade.' after
"Unfortunately through, relatively few, if any, workplace deaths ate examined by the coronet.'

Resolved, on the motion of Mr Roberts: That paragraph 6.78 be amended by omitting 'could' and inserting
instead 'should' after 'Queensland and Victoria'
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Resolved, on the motion of Mt Roberts: That paragraph 6.79 be amended by omitting 'witness statements
except in circumstances where the person has a reasonable or lawful excuse, which includes giving self-
incriminating evidence' and inserting instead 'the giving of evidence, including in the form of witness
statements, without risking witness self-incrimination’.

Resolved, on the motion of Mr Roberts: That paragraph 6.79 be amended by omitting 'unless they give self-
incriminating evidence would be critical to coroners having ready access to the information' and inserting
instead 'is critical to coroners having ready access to all the information'

Resolved, on the motion of Mr Roberts: That paragraph 6.79 be amended by omitting "Without this power
and associated protection for witnesses, coroners could face the current challenges with statements not
being provided, ot statements not being fulsome, with no opportunity to obtain this information at inquest'
and inserting instead "Without this power and the associated protection for witnesses contained in section
61(7) of the Coroners Act 2009 (NSW), coroners face the current challenges with statements not being
provided, or statements not being as complete as they should be, resulting in a less than full account of the
causes and circumstances of a death, which is cleatly contrary to the public interest'

Resolved, on the motion of Mr Roberts: That recommendation 34 be amended by omitting 'give coroners
a power similar to that which exists in Victoria and Queensland to compel witness statements except in
circumstances where the person has a reasonable or lawful excuse, which includes giving self-incriminating
evidence' and inserting instead 'extend the protection against self-incrimination in section 61 of the Corozners
Aet 2009 (NSW) to the giving of written statements, for example, when provided prior to an inquest or in
an investigation when no inquest is held.

Resolved, on the motion of Ms Cusack: That:

e The draft report as amended be the report of the committee and that the committee present the
report to the House;

e The transcripts of evidence, submissions, tabled documents, answers to questions on notice and
correspondence relating to the inquiry be tabled in the House with the report;

e Upon tabling, all unpublished attachments to submissions be kept confidential by the committee;

e Upon tabling, all unpublished transcripts of evidence, submissions, tabled documents, answers to
questions on notice and supplementary questions, and correspondence relating to the inquity, be
published by the committee, except for those documents kept confidential by resolution of the
committee;

e The committee secretariat correct any typographical, grammatical and formatting errors prior to

tabling;

e The committee secretariat be authorised to update any committee comments where necessary to
reflect changes to recommendations or new recommendations resolved by the committee;

e Dissenting statements be provided to the secretariat by 10.00am on Thursday 28 April 2022;
e The secretariat table the report at 11.00 am, Friday 29 April 2022;

10.  Other business
The committee formally acknowledged the contribution of previous committee members to the inquiry —
Mr Shoebridge, Mr Khan and Ms Ward.

11.  Adjournment
The committee adjourned at 10.45 am.

Emily Treeby

Committee Clerk
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Appendix 4 Dissenting statement

The Honourable Rod Roberts MLC, Pauline Hanson's One Nation.

This is a good report. One that is detailed and long overdue. Overall, I strongly support the report

and all bar one of the recommendations.

However, the inclusion of the following recommendation caused me concern. I moved to have

the recommendation omitted but my motion was not supported by the committee.

RECOMMENDATION 25.

One Nation and I as an individual, do not support identity politics. We believe in meritocracy.
Nowhere is this more important than in the administration of justice to ensure that only the
most qualified and suitable appointments are made.

Trust and faith in the judicial system is based on the maxim justice is blind. In other words,
impartial and independent. There are current and former members of the judiciary that identify as
First Nations people, they have been appointed on merit.

To suggest that individuals should be appointed to the judiciary because of their race does

nothing but erode confidence in the integrity and independence of the justice system.

At no stage during this inquiry did we receive any evidence either definitive or perceived of any
racial or cultural bias displayed by our current or previous Coroners. Nor was there any
suggestion of cultural insensitivity by the Coroners, in fact we received evidence of the complete

opposite.

I suggest that this recommendation is purely symbolic.
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